Doors to democracy: a Pan-European assessment of current trends and practices in public participation in environmental matters by -
Doors to Democracy
A Pan-European Assessment of 
Current Trends and Practices in 
Public Participation in Environmental Matters 
JUNE 1998
THE REGIONAL ENVIRONMENTAL CENTER
for Central and Eastern Europe
Doors to Democracy
A Pan-European Assessment of
Current Trends and Practices in 
Public Participation in Environmental Matters
The entire contents of this publication are copyright
©1998 The Regional Environmental Center for Central and Eastern Europe
No part of this publication may be sold in any form or reproduced for sale 
without prior written permission of the copyright holder
ISBN: 963 8454 59 8
Published by:
The Regional Environmental Center for Central and Eastern Europe
Ady Endre ut 9-11, 2000 Szentendre, Hungary
Tel: (36-26) 311-199, Fax: (36-26) 311-294, E-mail: rec-info@rec.org, http://www.rec.org/
Printed in Hungary by ProTertia
This and all REC publications are printed on recycled paper or paper produced 
without the use of chlorine or chlorine-based chemicals
T A B L E  O F  C O N T E N T S
D O O R S  T O  D E M O C R A C Y 3
Executive Summary 7
Synopsis 9
Introduction 15
Chapter 1: Access to Environmental Information 17
Chapter 2: Public Participation in Environmental Decisionmaking 31
Chapter 3: Access to Justice in Environmental Matters 43
Chapter 4: Changing Attitudes in Society 53
Annex 1: List of Authors 55
M A P O F  T H E  R E G I O N
D O O R S  T O  D E M O C R A C Y4
S W E D E N
Baltic 
Sea
NORWAY
CROATIA
Adriatic 
Sea
North 
Sea
DENMARK
G E R M A N Y
UNITED 
KINGDOM
English Channel
IRELAND
CZECH 
REPUBLIC
I TA LY
Mediterranean Sea
Bay 
of 
Biscay
AUSTRIA
F R A N C E
SWITZERLAND
S P A I N
ALGERIA
TUNISIA
PORTUGAL
MOROCCO
Atlantic 
Ocean
SLOVENIA
Ionian 
Sea
NETHERLANDS
LUX.
BELGIUM
LICH.
ANDORRA
Tyrrhenian 
Sea
BOSNIA 
AND 
HERZEGOVINA
M A P O F  T H E  R E G I O N
D O O R S  T O  D E M O C R A C Y 5
F I N L A N D
R U S S I A
B E L A R U S
U K R A I N E
P O L A N D
R O M A N I A
BULGARIA
GREECE
ESTONIA
LATVIA
LITHUANIA
RUSSIA
Black Sea
T U R K E Y
GEORGIA
AZERBAIJAN
K A Z A K S TA N
I R A N
Caspian 
Sea
I R A Q
S Y R I A
YUGOSLAVIA
FYR 
MACEDONIA
ALBANIA
CYPRUS
ARMENIA
MOLDOVA
SLOVAKIA
HUNGARY
A B B R E V I A T I O N S
D O O R S  T O  D E M O C R A C Y6
CEE Central and Eastern Europe
EAP Environmental Action Plan
ECE Economic Commission for Europe
EHAP Environmental Health Action Plan
EEB European Environmental Bureau
EIA Environment Impact Assessment
EMAS Eco-Management and Auditing Scheme
EPA Environmental Protection Agency
EU European Union
GMOs Genetically Modified Organisms
NIS Newly Independent States
NGO Nongovernmental Organization
OECD Organisation for Economic Cooperation and Development
PRTRs Pollutant Release and Transfer Registers 
REC The Regional Environmental Center for Central and Eastern Europe
SEA Strategic Environmental Assessment
UN ECE United Nations Economic Commission for Europe
E X E C U T I V E  S U M M A R Y
D O O R S  T O  D E M O C R A C Y 7
Doors to Democracy is a report on the
current status of transparency and public par-
ticipation in environmental matters in
Europe. It is based on an examination of both
laws and actual practices in 31 European
countries, using a common questionnaire.
Doors to Democracy shows that although
Europe is moving slowly in the direction of
more participatory forms of democracy, major
problems still exist in each of the main
regions. Whereas Central and Eastern Euro-
pean countries tend to have constitutional
provisions protecting rights to information,
participation and justice, development of spe-
cific detailed laws capable of delivering these
rights in practice is quite limited. In Western
Europe, specific laws setting down concrete
procedures are more developed, especially in
the field of information, but there are large
variations within the region. There is room for
improvement in public participation laws and
practices in all European countries.
Laws alone are not sufficient to create a
truly participatory democracy. Cultural
changes are needed, especially in countries
with deeply entrenched customs based on
official secrecy. Countries with a thriving
NGO sector find that public participation is
enhanced and better informed.
The Right to Information
• Most European countries now apply the
right of access to information to any natur-
al or legal person, without their having to
prove an interest and irrespective of nation-
ality, citizenship or domicile. However, a
few countries still fail to apply the “any per-
son” principle.
• In countries not having general freedom of
information laws, narrow definitions of
environmental information can prevent
public access to some important environ-
ment-related information (e.g. relating to
human health, GMOs, energy, economic
analysis related to environmental decision-
making, policies, programs and plans).
• In both East and West, broadly defined
exempt categories of information give
excessive discretion to public authorities to
withhold information without good reason
(“state secrets” or “official secrets” in NIS
and CEE; “internal communications,” “confi-
dential proceedings of public authorities”or
“voluntarily supplied information” in the
West; commercial confidentiality every-
where). The requirement of a public inter-
est test, to be applied if information is to be
withheld, is emerging as a good practice in
some countries.
• There is considerable variation in time lim-
its on providing information, ranging from
a few days up to two months and more.
Failure to respond at all is also a problem.
• Excessive charges for information tend to
be more of a problem in Western countries
than in CEE or NIS countries, even though
paradoxically it tends to be Western coun-
tries that have rules to prevent over-charging.
In NIS and some CEE countries, the lack of
availability of copying equipment can often
be a greater problem than high charges.
• Despite the dramatically improved efficien-
cy and reduced costs which can result from
providing information in electronic form,
none of the countries studied make it
obligatory for public authorities to provide
information in this form when requested or
to put certain types of information on the
Internet, though this is emerging as a good
practice in a number of countries.
Executive Summary
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• Countries do not generally require the pri-
vate sector to provide information directly
to the public except in respect of major
hazards or pollution incidents. There are
considerable differences between countries
in the mechanisms whereby the private
sector is obliged to supply information to
public authorities. The prevailing climate in
favor of deregulation of industry has led to
over-reliance on a voluntary approach. The
introduction of mandatory pollutant
release and transfer registers, a power-
ful tool for gathering information on poten-
tial polluters and putting it into the public
domain, is at an early stage in Europe
when compared for example to the US.
The Right to Participation
• Public participation in the preparation of
laws and regulations occurs in the parlia-
mentary phase only to a very limited extent
(e.g. through hearings involving representa-
tive NGOs). During the executive phase
there is slightly more scope for participation,
but some of the essential elements are miss-
ing (e.g. draft regulations are not publicly
available in many countries). A few coun-
tries (e.g. Hungary) have quite extensive
participation possibilities for NGOs, show-
ing what is possible given the political will.
• Public participation in the preparation of
policies, programs and plans is provid-
ed for to some extent in most Western and
CEE countries, but much less so in the NIS
countries. Some interesting models of part-
nerships between NGOs and public
authorities have emerged in some CEE and
Western countries, but substantial improve-
ments are needed in most countries.
• A significant number of countries are now
using Strategic Environmental Assess-
ment (SEA), involving public participation
as a tool in the development of policies,
programs and plans, and a few are using it
in the context of developing legislation,
though overall its use in the ECE region is
still quite limited.
• Provisions for public participation in Envi-
ronmental Impact Assessment (EIA) of
projects in NIS countries are extremely inad-
equate and urgently need upgrading. West-
ern and CEE countries provide for participa-
tion at the stage of reviewing EIA documen-
tation, but in virtually all countries of the
ECE region there is a lack of public partici-
pation in the crucial scoping phase of EIA.
• Public participation in licensing or per-
mitting of specific activities is quite limit-
ed in most countries, and especially in the
NIS region, with participation often limited
to the “affected” public and inadequate
mechanisms to ensure that comments are
seriously taken into account.
• A small but significant number of countries
provide for referenda and the right of
legislative initiative as means of involv-
ing the public directly as decisionmakers.
The Right to Justice
• The scope for the public to directly enforce
environmental laws through citizen suits is
very limited in Europe, though a few coun-
tries are taking steps in that direction, e.g. by
granting standing to environmental NGOs.
• Restrictive standing rules are one of the
major factors limiting the degree of access
to justice. The trends are toward more
open standing in certain administrative
proceedings, especially those relating to
access to information, and special standing
for NGOs in specific procedures.
• Costs are a significant barrier to access to
justice in many countries, especially in the
NIS region. In some countries, NGOs and
citizens are exempt from paying court fees
when taking cases to protect health.
• Difficulty in obtaining injunctive relief is
one of the major stumbling blocks to
achieving access to justice in environmen-
tal matters.
• Low cost accessible administrative or
quasi-judicial appeals mechanisms
(e.g.the ombudsperson facility found in
Scandinavian and other countries) can pro-
vide swift and flexible resolution of disputes
as well as reducing the burden on the courts.
Doors to Democracy is a report on the cur-
rent status of transparency and public partici-
pation (or the lack thereof) in environmental
matters in Europe. Individual country reports
prepared by researchers with NGOs in a wide
selection of countries throughout Europe —
11 Western, 15 CEE and five NIS — report on
both laws and actual practices with respect to
access to information, access to environmen-
tal decisionmaking (public participation),
and access to justice.
Doors to Democracy addresses the many
barriers that stand in the way of participatory
democracy as well as identifying some good
practices.
The country reports were made available
to the UN ECE for use in its review of the
Sofia Guidelines on Access to Environmental
Information and Public Participation in
Environmental Decisionmaking.
The Benefits of Participatory
Democracy
Transparency and public participation ben-
efit government, the regulated community
and all of civil society. Throughout the region,
participatory processes have shown that even
though they may entail higher costs or delays
in the short term, they result in legitimate and
informed decisions in the long term.
In some countries, the doors to democracy
have been shut a long time. Although groups
of citizens in nongovernmental organizations
are knocking on the doors, not much seems
to be changing. In other countries, the doors
are part-way open. Both policymakers inside
the government and NGOs outside the gov-
ernment are working to push them further
ajar. But substantial work remains to be done.
Participatory democracy is a process under
development in all countries — both East and
West. This is not just relevant for newly
democratizing states. Substantial work needs
to be done everywhere.
Three key elements of participatory democ-
racy — access to information, public partici-
pation and access to justice — are necessary
in every country to ensure citizens an effective
role in environmental decision-making. These
three elements, the “pillars” of the Aarhus
Convention, are all mutually reinforcing. One
cannot have good participation without infor-
mation. One cannot have either if persons
requesting information or seeking to partici-
pate are unable to raise questions of compli-
ance with an independent body, normally the
judiciary. Countries that have not granted all
of these elements as a bundle have found par-
ticipation to be less effective and useful than
in those where all elements are present.
More than just a technical granting of rights
on paper is essential. The institutional capaci-
ty of civil society to participate needs to be
supported. Countries with a thriving NGO sec-
tor find that citizen participation is enhanced
and better informed. They also find that the
quality of decisionmaking is higher and when
government needs to call upon citizens for
support, there are civil institutions available
and skilled enough to lend that support.
Access to Information
Secrecy Versus Transparency
While some countries, for example in
Scandinavia, have a tradition of open infor-
mation going back hundreds of years, other
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countries in both East and West have an
equally long tradition of “official secrets.” It
does seem certain that the trend is toward
openness. But openness can be illusory if it
is only on paper. For example, while NIS
and often CEE countries guarantee open
access to information in many constitutions,
the implementing statutes that make the
constitutional guarantees a practical reality
are often lacking. In addition to needing
implementing legislation, many countries in
all regions need training and education to
foster a greater spirit of openness among
governmental officials.
A large number of countries now apply the
right of access to information to any natural
or legal person without any requirement to
prove an interest, though in practice some
still limit access to information to those who
can demonstrate they are “interested” or
“affected” parties, or to their own citizens or
permanent residents.
Broad Exemptions
The list of exemptions in national legislation
is extremely broad. Exemptions on grounds
loosely defined as state secrets, confidential
proceedings of public authorities, commercial
confidentiality, matters pending in court, or
voluntarily supplied information leave so
much discretion in the hands of individual offi-
cials that access to information risks being
more the exception than the rule. In some
countries, this discretion is regularly abused.
Some countries have also introduced the
concept of a public interest test which should
be applied if the exemptions (or some of
them) are to be used. Indeed, all ECE coun-
tries have accepted this principle through
their endorsement of the Sofia Guidelines.
A few countries have recognized that data
on health effects and data on pollution dis-
charges into the air, water and soil of a soci-
ety should never be classifiable as a confi-
dential business matter because the pollution
affects everyone, not just those making
money from their activities. But most coun-
tries have not yet enacted such public-orient-
ed limitations on their broad commercial
secrecy exemptions.
A common problem which arises is when a
public authority does not hold information
requested. None of the countries studied make
it obligatory for the public authority to seek
out the information, though CEE/NIS countries
tend to require that the request be forwarded
to another public authority and Western coun-
tries tend to require that the requester be
referred to another public authority.
Information on Pollution from 
the Private Sector
The notion that citizens have a right to be
informed that they are being exposed to pol-
lution from private facilities, so that they can
seek out ways to control such pollution, is
gaining ground rapidly in Europe. “Right-to-
Know” laws, establishing pollutant release
and transfer “registers” whereby potentially
significant polluters are obliged to periodical-
ly put into the public domain information on
their releases and transfers of certain chemi-
cals, are being considered in a wide range of
countries, although Europe still lags well
behind the US in this respect.
Barriers of Cost, Time and
Form of Information
Even where formal legal barriers do not
exist, practical economic barriers usually do.
Time can also be a barrier. Keeping people
waiting for information until the reason for
the original request becomes irrelevant is a
simple, but undemocratic, means of frustrat-
ing openness. Time limits for government
responses to information requests vary from
a few days in some countries (mostly in
Scandinavia) to two weeks to one month (in
most NIS countries if information is readily
available) to periods as long as two months
in others (such as Germany, Spain and the
United Kingdom1 [UK]).
Closely related to the question of costs is the
issue of the form in which information is pro-
vided. As information is increasingly con-
tained in electronic form, this can dramatically
reduce the time and costs of disseminating or
providing information or putting it in the pub-
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lic domain. However, right-to-know laws in
Europe have not yet adapted to the new tech-
nological possibilities. Only a few countries
oblige public authorities to provide informa-
tion in the form requested by the public, and
none make it obligatory to put certain types of
information on the Internet even though an
increasing number do this in practice.
Public Participation
Public Participation Has
a Long Way to Go
Public authorities are the actual decision-
makers in many types of environmental deci-
sionmaking, but the sound exercise of judg-
ment benefits from accountability and open
participation. There are some excellent mod-
els for acceptance and encouragement of
public participation in environmental deci-
sionmaking. For example, NGOs in Denmark
are regularly consulted on law and policy-
making, draft proposals are circulated to
NGOs for comments and NGOs are appoint-
ed to advisory committees. The Netherlands
similarly stresses consultation and consensus.
Hungary, also has a well developed mecha-
nism for consultation with NGOs during the
preparation of laws and policies.
At the other extreme, the systems in the NIS
countries, most of the CEE countries, and
some West European countries seem much
less congenial to NGO participation. While
the CEE and NIS countries do often have gen-
eral laws allowing for public participation, in
many of those countries these provisions are
not specific enough to be useful.
Nonetheless, there are some good practices
as a practical matter in several. 
Some countries provide for referenda and
the right of legislative initiative to involve the
public directly as decisionmakers. In some
cases, the rights are more theoretical than real
due to high thresholds, but in other cases
(e.g. Switzerland) these tools of direct
democracy have produced very significant
environmental decisions.
Drafting of Laws and Regulations —
Usually a Closed Process 
There are very limited possibilities for public
participation during the parliamentary phase of
preparing legislation. In some countries, repre-
sentative NGOs are invited to participate in
parliamentary hearings. Participatory environ-
mental assessment of proposed laws and
decrees with potentially harmful impacts on
the environment (those in the fields of energy,
waste, transport and agriculture) is missing in
almost the entire UN ECE region (with the
notable exceptions of the Netherlands and the
US). In the executive stage of preparing laws
and regulations, there is a slightly greater
degree of participation allowed for, at least in
Western and CEE countries, though still quite
limited and, especially in the case of CEE coun-
tries, occurring as a matter of practice rather
than through a legal requirement. In NIS coun-
tries, public participation is virtually non-exis-
tent in the drafting of laws and regulations.
Even though the effect of a “regulation” is
often to state the standards that an enterprise
causing pollution must meet, this phase of
lawmaking and policymaking is largely closed
to the public. The notion that citizens should
be able to participate, even by way of merely
inspecting a draft proposal and making com-
ments to the government, in the making of
regulations by executive governmental bodies
has only barely been accepted in many coun-
tries of Europe, West as well as East. For
example, draft regulations are not published
in the NIS or CEE countries, so the chance to
make comments on proposals is nearly non-
existent (except in Hungary). The situation is
nearly the same in most of Western Europe,
except for some of those mentioned.
Participation in Policies,
Programs and Plans
Participation in the development of poli-
cies,  programs and plans is possible in many
Western and CEE countries (in the CEE,
mainly through NGOs), and in some of these
it is a legally secured right. However, few
countries apply in a comprehensive way the
S Y N O P S I S
D O O R S  T O  D E M O C R A C Y 11
principles (early involvement, broad stand-
ing, due account taken of public input, etc.)
which are necessary to make public partici-
pation really work in practice. Participatory
environmental assessment of proposed poli-
cies, programs and plans (those in the fields
of energy, waste, transport and agriculture)
is missing in most of the UN ECE countries
(with the notable exceptions of Canada,
Czech Republic, the Netherlands, Norway
and Slovakia).
EIA Processes Allow Some
Participation — But Too Late
Public participation is accepted in EIA
processes in Western Europe and CEE. In the
NIS region it only occurs on an informal basis
when initiated and organized by NGOs. The
major limitation of EIA systems in the whole
UN ECE region is the lack of public participa-
tion during the scoping of EIA documents
(notable examples of good public participa-
tion in scoping are provided in Canada, the
Netherlands and the US). Public participation
in EIA systems in the NIS countries will need
to undergo major restructuring and formaliza-
tion if it is to become effective.
Licenses and Permits
Licenses and permits are essential tools for
the protection of the environment. There is
considerable regional variation in the extent to
which the public may participate in permitting
decisions, though in most cases participation
is quite limited, especially in the NIS region.
The right to participate is usually restricted to
the potentially affected public, and often there
is no mechanism to ensure that comments are
seriously taken into account. Under these cir-
cumstances, the issuance of a permit can
amount to a “special deal” between a govern-
ment agency and an enterprise.
Participation Means Consideration
Although just getting the right to participate
is the first step needed, the mere recognition
of the right to make public comments can be
an empty formalism. Some countries have
recognized the importance of incorporating
public comments into the actual decision-
making process, but in many others this cru-
cial step has not yet been taken.
Access to Justice
Promoting Truer Consensus
The right of members of the public to
enforce the law often leads to more effective
ability to participate earlier in the process,
rather than to increased litigation. Giving citi-
zens power more comparable to that of cor-
porations enhances their voice at the table.
The right of a citizen suit does not necessari-
ly lead to a more combative type of participa-
tion, but instead opens the door to truer con-
sensus-building. 
Majestic Equality
Anatole France once wrote, “The law, in
its majestic equality, forbids the rich, as
well as the poor, to sleep under the
bridges, to beg in the streets, and to steal
bread.” It also often forbids corporations as
well as individuals and NGOs from filing
lawsuits unless they can show a “legal
interest” in the matter. But the truth is that
many legal systems assume a legal interest
in a party whom the government seeks to
regulate, while questioning the legal stand-
ing of those who benefit from environmen-
tal regulation.
In theory, a citizen is the legal equal of
any corporation doing business in Europe.
In reality, a tremendous imbalance exists.
The same is true regarding the exercise of
the right to force government to obey the
laws. The effect of possessing the technical
right of access to justice is usually not that
groups will stream into the courthouses, but
that their voices will be given serious con-
sideration. Because of their access to courts,
enterprises can often pick up the telephone
and mention the possibility of a lawsuit to
have their concerns be given some serious
consideration. But when the wind blows
from only one direction, trees will not grow
upright. When the winds of citizen enforce-
ment allow the public as well to have some
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influence on the bureaucracy, civil servants
are freer to make proper decisions, consis-
tent with legislation. 
Rights, Duties, and a Healthy
Environment
In general, the Western European countries
have been reluctant to recognize an explicit
right to a safe and healthy environment,
while the CEE and NIS countries have
embraced such rights (at least on paper).
There is a similar reluctance, particularly in
the West, to include explicit duties on the
part of government or individuals to protect
the environment. 
Public-interest Standing
for Citizen Enforcement
Statutory recognition of standing for estab-
lished, legitimate NGOs is one of Europe’s
unique contributions to the world in environ-
mental law. Some countries with formally
restrictive laws, such as Greece, have opened
the doors wide to NGOs in litigation as a mat-
ter of court interpretation by the Council of
State, whereas others with formally generous
laws have seen restrictive interpretations.
An approach of great importance is the
explicit recognition in countries from
Portugal to the NIS and parts of CEE of a
constitutional right to access to justice resid-
ing in ordinary citizens, particularly in the
environmental field. Some countries, partic-
ularly in the north, have granted a sort of
“two-step” judicial standing to any person or
NGO who took the time to participate at the
administrative level in a policymaking
process and contends that procedures or
substantive legal norms were violated in the
final administrative decision.
Yet for every open door to access to jus-
tice there is another country with a firmly
closed door. In fact, several countries have
made very little progress in the broadening
of legal standing to sue, potentially imperil-
ing the successful implementation of infor-
mation, participation and environmental
rights. Only when the door to justice is
opened will the doors to information and
participation be opened as well.
Costs
Throughout Europe costs are another
important barrier in the doors to justice.
Sometimes NGOs and citizens are exempt
from paying court fees in some courts when
suing to protect health. In other instances,
such as one in Ukraine, thousands of children
suffer from water pollution because some
courts refuse to waive fees even in public-
interest cases.
Remedies
Probably the countries most resistant to the
grant of “injunctions” (or mandatory court
orders requiring specific action to be taken,
directed against polluters or the government)
are some of the NIS countries. Even where
injunctions are possible, such as in Russia
and Moldova, the fact that an environmental
plaintiff can be required to post a high finan-
cial bond makes the remedy more theoretical
than real. 
Conclusions
Whether one looks at access to informa-
tion, opportunities for public participation or
the possibility of enforcing rights in court, it is
clear that in many countries there are not just
closed doors but stone walls as well. 
Perhaps the adoption of the Aarhus
Convention will start a similar massive move-
ment toward opening the doors to participa-
tory democracy. Citizens and NGOs are wait-
ing to learn whether doors can actually be
opened and whether they will be allowed to
exercise the full rights of free people to par-
ticipate in government, not merely observe it.
NOTES
1 Throughout this assessment United Kingdom refers to
England and Wales only.
Input into this Synopsis was provided by Susan Casey-Lefkowitz
and Jeremy Wates.
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Gaining access requires more than just knowing what you want.
Following the collapse of communism at the
end of the 1980s, a new era of pan-European
cooperation on environmental issues began
within the framework of the Environment for
Europe process. Part of the broader political
agenda in this process was the goal of sup-
porting and strengthening the democratization
processes taking place in the post-communist
countries — this being seen as a pre-condition
for effective progress. But democracy can not
mean only elections. Information, participa-
tion and access to justice were seen as essen-
tial elements of a true participatory democra-
cy. These themes therefore became central
elements in the Environment for Europe
process, resulting in the endorsement of the
Sofia Guidelines in 1995 and the decision to
draft a new convention on public participation
in environmental matters.
As the work on these concrete pan-
European instruments got under way, it
became clear — initially to NGOs, later to an
increasing number of governments — that it
was not only in the former communist coun-
tries that improvements were needed.
Participatory democracy remains an elusive
goal in many of the established Western
democracies, where official secrecy is well-
entrenched and commercial confidentiality is
sacrosanct. In short, it became clear that the
elaboration of these instruments could and
should have truly pan-European implications.
There are of course major differences in the
political and cultural backgrounds from
which governments from different regions
approach the task before them.
The former communist countries of Central
and Eastern Europe have had to contend with
a legacy of bureaucratic elitism and systematic
disempowerment of the public. Decades of
habitual secrecy do not dissolve overnight. In
many of these countries, the lofty aspirations
in their new constitutions have yet to be con-
verted into concrete, enforceable procedures.
In others, having to make a fresh start has
been an advantage: beginning with a clean
slate, they have leap-frogged past some of
their West European counterparts in providing
access to information or to decisionmaking.
Participatory democracy in the West
European countries is also in a state of evolu-
tion. The EU directive on access to environ-
mental information, which came into effect at
the end of 1992 and was an important stimu-
lus in several West European countries, is
now undergoing review. While for some
member states (notably the Scandinavian
ones), the directive did not make a lot of dif-
ference, for others it was a turning point,
prompting them to introduce much-needed
changes. Yet others did not rise to the chal-
lenge and are still flagrantly in breach of its
provisions. The European Union’s own insti-
tutions have been the target of much criticism
and have undergone a slow but steady
process of reform — though much remains to
be done there too.
One likely catalyst for reform in Europe,
both East and West, will be the new UN ECE
Convention on Access to Information, Public
Participation in Decisionmaking and Access
to Justice in Environmental Matters. Even the
negotiations over the draft text of the con-
vention appear to have had an influence on
discussions at national level in countries that
are planning to establish or revise their laws
in this area, and on the review process for the
EU directive on access to environmental
I N T R O D U C T I O N
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information. When the convention is adopted
and moves into the implementation phase,
this influence is likely to increase and take on
a more concrete form.
The endorsement of the Sofia Guidelines
was an important milestone in terms of mov-
ing public participation issues up the pan-
European agenda. Unfortunately, only in a
few countries have active steps been taken to
promote the guidelines at national level and
in those cases, mainly as a result of NGO ini-
tiatives. The fact that a legally binding con-
vention on the same subject was being nego-
tiated over the past couple of years may have
distracted the attention of both governments
and NGOs from the implementation of the
guidelines. In the longer term, the main
importance of the guidelines may prove to
have been that they were a necessary step
towards the development of the convention.
Purpose of the Study
Doors to Democracy takes a look at how
public participation works — in law and in
practice — in a large selection of the
European countries in different sub-regions.
As an additional perspective, a report on the
US has been prepared as well. Doors to
Democracy is not, and does not claim to be,
a fully comprehensive study. Not all countries
are covered, and for those that are covered, it
was not always possible to get all the infor-
mation that was needed. Nonetheless, certain
important conclusions may be drawn from it,
and that is what this overview attempts to do.
The study involved an examination of pub-
lic participation legislation and practice in a
selection of European countries: five from the
Newly Independent States (NIS), 15 from
Central and Eastern Europe (CEE) and 11
from Western Europe. The three partner
organizations involved in the study were the
Regional Environmental Center for Central
and Eastern Europe, EcoPravo-Lviv and the
European Environmental Bureau, taking
responsibility for, respectively, the CEE, NIS
and Western regions. A network of national
correspondents was established to draw up
country reports. To ensure a common
approach, a questionnaire was developed at
an international workshop held in September
1997, which formed the basis for gathering
the information. This was further refined at a
second workshop held in February 1998. 
As a result of the cooperative project, a
series of four publications has been prepared
including country reports and regional
overviews on the CEE, NIS and West
European regions, as well as a Pan-European
assessment. The present volume relies to a
great extent on the findings of the regional
overviews and country reports.
To the extent feasible, draft reports were sub-
mitted to governments for comments before the
text was finalized, though the text remains the
responsibility of the project partners.
The country reports were made available
to the UN ECE for use in its review of the
Sofia Guidelines on Access to Environmental
Information and Public Participation in
Environmental Decisionmaking.
The project was made financially possible
through the generous sponsorship of the
governments of Denmark, the Netherlands,
Norway and Sweden and the European
Commission, to whom we are grateful.
We would also like to thank Michael
Lindsay and Daniel McAdams for English lan-
guage proofing and copy editing this report;
Sylvia Magyar for coordinating desktop pub-
lishing and printing with the help of Laszlo
Falvay and Craig Snelgrove; and Jennifer
Braswell for assisting in developing the tables.
I N T R O D U C T I O N
D O O R S  T O  D E M O C R A C Y16
Effective public access to information is an
essential aspect of participatory democracy.
This section looks at the passive obligation of
public authorities and others to respond to
information requests from the public, as well
as their active responsibility to gather and dis-
seminate information.
Legal Protection for Public
Rights of Access to Information
Legal protection for public rights of access
to information (either general or environ-
mental) may be found in:
• constitutional provisions;
• laws or regulations dealing with general
environmental protection, nature conser-
vation, licensing, EIA, etc. or general
administrative procedures;
• laws or regulations specifically designed to
deal with access to (environmental) 
information.
Constitutional provisions can be important
in providing a framework for the develop-
ment or interpretation of legislation and per-
haps sometimes in the handling of individual
cases. However, such provisions of necessity
tend to be broadly worded and unless
fleshed out with further legislation, tend to be
of limited value. 
Where access to information is provided
under laws or regulations dealing with other
aspects of environmental protection, this
often results in provisions which are too gen-
eral to be useful in specific cases. Specific
laws or regulations on access to (environ-
mental) information tend to be the most
effective means of providing the level of
detail which is needed in order to really safe-
guard the interests of the public in this area.
As the saying goes, “the devil is in the detail.”
Geographically, there are significant dis-
crepancies in the types of legal framework
prevailing in the different regions.
Constitutional provisions safeguarding the
right of public access to information are com-
mon to virtually all of the CEE and NIS coun-
tries studied. In some cases, specific reference
is made to environmental information. Several
of the Western European countries studied
also have such provisions but several others
do not, even though more detailed laws on
access to information have been developed.
As regards specific laws covering access to
information or environmental information,
the geographical picture is more or less the
reverse. Virtually all the Western countries
studied have such laws, as do some of the
CEE and NIS countries. However, in most CEE
countries and some NIS countries the right of
access to environmental information is only
provided in a limited way by other environ-
mental protection laws or regulations. The
absence in most of those countries of laws
dealing specifically with access to information
or environmental information leads to a lack
of clarity about the procedures and conditions
for obtaining information and the remedies
available to the public if access is denied.
In general, it can be said that specific legis-
lation providing for access to (environmen-
tal) information is more useful than a broad
constitutional provision on its own, or legis-
lation which has a different primary purpose
and which only incidentally deals with infor-
mation requirements.
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Chapter 1: Access to Environmental Information
JEREMY WATES
Furthermore, one can generalize by saying
that the further east one goes, the less
detailed the provisions are. But it should be
emphasized that this is just a generalization
which contains exceptions.
In the period under consideration, impor-
tant developments are taking place in both
the East and West. Several CEE and NIS coun-
tries are at various stages in the process of
developing specific laws on access to infor-
mation or environmental information (e.g.
Czech Republic, Slovakia, Poland, Russia,
Moldova). Some have no doubt been influ-
enced in this both by the EU legislation
(especially those with an interest in the acces-
sion process) and by the drafting process for
the Aarhus Convention. The latter instrument
is likely to stimulate other countries interest-
ed in becoming parties to start reviewing
their laws in order to prepare for ratification.
In West European countries, the current
review of Directive 90/313/EEC on freedom
of access to information on the environment
is prompting the EU countries to re-examine
their laws. Again, the Aarhus Convention is
likely to have an influence both on the direc-
tive review process and directly on the mem-
ber states themselves.
In view of these developments, the time is
ripe for making major steps in strengthening
right-to-know laws in Europe.
Conclusion: Specific detailed laws on
access to general information should be
introduced, or, failing this, on access to envi-
ronmental information. Constitutional pro-
visions should be introduced or strengthened
in a number of countries, but it is not
enough to rely on constitutional provisions or
incidental access to information provisions
in other laws.
Definition of Environmental
Information
In countries with laws applying specifically
to environmental information (as opposed to
information in general), the scope of the def-
inition of environmental information is
important. Most of the West European coun-
tries studied either have general information
laws (therefore having less need for a defini-
tion) or have a specific definition of environ-
mental information. By contrast, none of the
NIS countries studied and only a few of the
CEE ones have specific definitions of envi-
ronmental information.
Even where there is no explicit definition
of environmental information, it is usually
possible to deduce the effective scope
through analyzing other laws. From this, it
can be said that the NIS countries laws tend
to cover information on the state of water, air,
soil and fauna, and measures taken to protect
them. Furthermore, unlike the definition in
some West European countries, they also
cover human health. However, they do not
generally cover other important aspects such
as information on policies, programs, plans,
legislation and environmental agreements
affecting or likely to affect the environment,
or economic analyses used in environmental
decisionmaking. They also fail to cover ele-
ments such as landscape, energy, noise, bio-
logical diversity and GMOs. A similar situa-
tion exists in CEE countries, though some
have definitions in their environmental pro-
tection laws (Albania, Bulgaria, Slovenia) and
others are developing definitions in their new
draft laws which are similar to the EU direc-
tive definition.
The West European countries which have a
definition of environmental information
broadly follow the EU directive and the Sofia
Guidelines — which, incidentally, are consid-
erably more limited in scope in this respect
than the draft Aarhus Convention. The latter
contains a more comprehensive list of ele-
ments of the environment (including land-
scape, atmosphere and GMOs) which is non-
exhaustive; covers measures and factors
affecting or likely to affect the environment (as
well as activities); explicitly mentions policies,
plans, programs, legislation, environmental
agreements and economic analyses used in
environmental decisionmaking; and includes
environment related information on human
health and safety, cultural sites and built struc-
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tures. Implementation of this aspect of the
convention would therefore bring about
improvements in both the East and West.
Conclusion: General freedom of informa-
tion laws are usually the best solution.
However, in their absence, an explicit but
non-exhaustive definition of environmental
information, at least covering the elements in
the Aarhus definition, should be applied.
Who has Access?
The general trend in Western and CEE coun-
tries is that any natural or legal person has the
right of access to information (subject to the
exemptions, etc.) without having to prove an
interest and irrespective of citizenship, nation-
ality or domicile. There are still a few excep-
tions however (e.g. Spain, Switzerland, Croatia,
Bosnia and Herzegovina, Lithuania). In the NIS
region, again it is not necessary for a person to
prove an interest. However, the situation with
respect to non-citizens in NIS countries is less
clear-cut, and indeed the practice in some NIS
countries has been to give lower status to infor-
mation requests from foreigners.
Conclusion: The right to information
should apply to any person without their hav-
ing to prove or even state an interest and
without distinction on the basis of citizenship,
nationality, domicile or any other ground.
Which Public Authorities must
Provide Information?
Where general freedom of information
laws are in place, all government ministries
and agencies financed by public funds gener-
ally have a duty to respond to requests for
information from the public, at all levels of
administration (national, regional, local). The
same applies for the most part to persons or
bodies providing public services or fulfilling
public functions.
Where the laws deal only with environ-
mental information, the obligation is put on
those public authorities having environmen-
tal functions, again at all levels. In some
countries, this has been interpreted narrowly,
so that it is not always possible to obtain
important environmental information from
non-environmental ministries (e.g. agricul-
ture, transport) which only take account of
environmental matters incidentally, though in
most countries they would be covered.
Bodies having public responsibilities for
the environment and under the control of
public authorities are also by and large cov-
ered. In EU countries, this is a requirement
under the directive, though there are differing
interpretations of how this applies to priva-
tized bodies providing environmental ser-
vices (for example some privatized energy
utilities in the United Kingdom1 [UK] have
argued that they are not covered). 
Legislative and judicial bodies, or (which
is a slightly different thing) bodies acting in
a legislative or judicial capacity, are general-
ly excluded.
For active provision of information, many
countries have set up information depart-
ments or centers to publish and disseminate
environmental information. These are also
playing an increasing role in servicing infor-
mation requests which formerly were dealt
with at a higher level.
Conclusion: It is important that all pub-
licly funded bodies and bodies providing
public services are covered by freedom of
information laws, and that environmental
information is not withheld simply because
the body holding it does not have an envi-
ronmental function. There is no reason why
legislative bodies should be exempt from
transparency requirements.
Obligation to Provide Business
Information
In general, the private sector in West
Europe and CEE is not obliged to provide
information directly to the public, except in
the case of information on emergencies,
major hazards or pollution incidents.
Information obligations on businesses tend to
require them to provide information only to
public authorities, from whom the public may
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then request the information. While it may
seem practical that public requests are direct-
ed to public authorities, this approach means
that the information is not automatically in the
public domain. For one thing, the information
which companies are required to supply may
be far less than the environmentally signifi-
cant information in their possession, depend-
ing upon how strong or weak the reporting
requirements are in a given country — and
even if a company provides the public author-
ity with more information than it is required
to, the very fact that it has supplied it on a vol-
untary basis can be grounds for the public
authority to refuse a request for the informa-
tion (as allowed under both the EU directive
and the future Aarhus Convention).
In the NIS region, the private sector is quite
new, and in some NIS countries (e.g. Belarus)
most enterprises are still state-owned. The
obligation to provide information in those
countries, stemming from their constitutions,
applies not only to state authorities but also
to the private sector. However, the obligation
for businesses to give information directly to
the public is not specified in legislation.
There has been a noticeable trend in some
countries toward companies monitoring their
own performances and then making the
results available to the public authority.
Making available often means that the data
remains in the possession of the company but
the public authority has a right to inspect it at
all reasonable times. This conserves the limit-
ed resources of the public authority, which
may still reserve the right to carry out spot
checks. However, this trend has important
implications for the level of public access to
information, because freedom of information
provisions in many jurisdictions only apply to
information held by public authorities (or by
bodies under the control of public authorities
and providing public services).
Conclusion: In principle, environmental
information held by the private sector
should be available to the public on the
same basis as information held by public
authorities (also with the same exemption
possibilities), though the private sector could
have the option of discharging this obliga-
tion by supplying the information via the
public authority.
Time Limits for Providing
Information
Timely provision of information is an
important aspect of an efficient system for
responding to public requests. There are con-
siderable differences in the time limits
allowed for responding to requests for infor-
mation in different countries, both in legisla-
tion and in actual practice.
There is no particular regional pattern, i.e.
there are good and bad examples from CEE,
NIS and the West. Most CEE and NIS coun-
tries have time limits for supplying informa-
tion which range from 15 days to one month.
In some of these, there is the possibility to
extend the time limit by a similar amount.
There is slightly more variation in the West,
where time limits for supplying information
range from two or three days up to two
months and more. The two month time limit
provided in the EU directive compares poor-
ly with time limits in other parts of Europe,
but is nonetheless being used by some of the
EU accession countries as a model. In addi-
tion to specific time limits, many countries
have a general but not easily enforceable
requirement that information be provided as
soon as possible.
Some countries make a distinction
between the time limits for responding to the
request, for supplying the information and for
issuing a refusal. Some also have an initial
deadline for supplying the information but
have the possibility for extending this by a
further specified amount where this can be
justified. In some cases, such an extension
must be notified to the requester, together
with the reasons for the delay. Different
countries address in different ways the situa-
tion where a public authority fails to respond
at all. These and other factors, as well as the
actual practice, must be taken into account in
assessing whether a country performs well
with respect to time limits.
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Provision of Possibility of 
Refusal information prolongation
up to (days) up to (days) up to (days)
Country 8 15 30 60 8 15 30 60 8 15 30 60
WESTERN EUROPE
Austria x
Denmark* x x x x
Germany x
Greece x
Ireland x x
the Netherlands x x
Norway x x x
Portugal x x
Spain x
Switzerland
United Kingdom x
CENTRAL AND EASTERN EUROPE
Albania* x x x
Fed. of Bosnia and Herzegovina x x
Bulgaria x x
Croatia x x
Czech Republic* x x
Estonia* x
Hungary x x
Latvia x x x
Lithuania x x x x
FYR Macedonia x x x
Poland x x
Romania x x
Slovakia* x x x
Slovenia x
Yugoslavia — Montenegro x
Yugoslavia — Serbia x x
NEWLY INDEPENDENT STATES
Armenia* x x x
Belarus* x x x
Moldova* x x x
Russia* x x x
Ukraine* x x x
*Please see tables in individual regional overviews in Doors to Democracy, vol. 1, 2, 3 for more information.
TABLE 1: Time Limits for Provision of Information
Examples of countries with fairly short time
limits for responding are Norway (without
undue delay, which in practice means two or
three days), Finland (similar to Norway),
Portugal (10 days), Denmark (as soon as pos-
sible, but within 10 days), Ukraine (10 days),
Netherlands (two weeks), Hungary (15 days).
In some cases (e.g. Hungary), the information
would also have to be supplied within the
same time period or the normal practice is to
do so for the bulk of requests, but in most
cases there is a further period allowed for actu-
ally providing the information. At the other
extreme, several EU countries (e.g. Germany,
Spain and the UK) use the full two months
provided for in the EU directive in their nation-
al legislation, and some of the NIS countries
have extension possibilities which give them a
similar degree of latitude (Armenia, Belarus).
Countries which specify a different time
limit for refusals include Albania (guideline of
one week), Hungary (eight days) and
Norway (two weeks).
The practice in several countries of com-
plying with information requests within rela-
tively short time periods shows that it is pos-
sible where there is the political will and a
reasonably efficient administration.
Conclusion: A response to a request for
information should be provided within a
short time period, for example one week. The
information itself should normally be provid-
ed at the same time, but failing this a further
specific period should be allowed where it
can be justified and provided that the
requester is notified of the extension, up to a
maximum of one month from the date of the
request. Refusals should be issued within the
shorter time period.
Form of Information
Only a few countries require public author-
ities to supply information in the form speci-
fied by the requester (paper, electronic)
where it is held in that form (Austria, Spain),
and some of those that do, tend to do so in a
qualified way (Netherlands, Germany). In
some countries, the normal practice is to
comply with the public’s wishes regarding
the form (Hungary, Poland, Denmark) but it
is not a legal requirement.
In the NIS countries, it is normally possible
to get information in written or oral form.
However, there is no legal right to obtain it in
electronic form, and in practice it is always
difficult to do so.
The issue of information being accessible
in electronic form is particularly crucial, as
this can overcome many of the traditional
obstacles to access to information (like pho-
tocopying time and costs). The fact that the
public are not able to demand that informa-
tion be provided in electronic form where it is
already held in that form is a major deficien-
cy in the legislative framework. Regrettably,
the Aarhus Convention fudges the issue and
will be of little help in this regard.
Conclusion: Public authorities should
have an unequivocal obligation to provide
information in the form specified by the
requester, provided that the information
exists in that form.
Exemptions
All countries provide for certain exemptions
from the rule of access to information. Some
exemptions are common to all countries, but
there are also differences from one country to
another. Some jurisdictions make a distinction
between mandatory exemptions (the public
authority must withhold the information) and
discretionary exemptions (the public authority
may withhold the information).
Exempt categories which are common to
virtually all countries cover information the
disclosure of which would affect:
• national defense;
• public security;
• international relations;
• commercial confidentiality;
• ongoing court proceedings or criminal and
other investigations;
• personal privacy.
C H A P T E R  1 : A C C E S S  T O  E N V I R O N M E N TA L  I N F O R M AT I O N
D O O R S  T O  D E M O C R A C Y22
These exemptions may be worded in a
more or less restrictive way. For example, the
EU directive allows member states to exempt
information affecting matters which have
been sub judice (even when they are no
longer so), or which are the subject of pre-
liminary investigation proceedings — a very
broad concept. More generally, the directive
does not require that the effect of disclosure
on these interests (national defense, etc.) be
adverse — so the exemptions can be used
even where there is no suggestion of an
adverse consequence from disclosure.
Most CEE and NIS countries have a broad
category of state secrets which can cover
many things. In CEE countries, another cate-
gory used is official secrets which can be
even more vague and broad-ranging, giving a
high degree of discretion to high-level public
officials to designate information as secret.
West European countries use categories such
as confidentiality of the proceedings of pub-
lic authorities, national security and defense,
public security or internal communications to
withhold much of the same information.
Most countries have an exemption for com-
mercially confidential information. Some-
times this exemption is used in a very broad
way to suppress any information connected
with businesses. However, sometimes the
exemption is restricted, for example by
putting the onus on the company to establish
that its interests would be damaged by disclo-
sure, or by preventing use of the exemption
where the information concerns pressures on
the environment (e.g. Slovenia). In Hungary,
the data protection ombudsman has ruled that
information on pollution should be public
and open, even if disclosure of the informa-
tion could harm the economic and competi-
tive interests of the enterprise in question. The
new draft convention aims to prevent the use
of this exemption in connection with informa-
tion on emissions which is relevant for the
protection of the environment.
Exemptions which are generally used in
the West but not in the NIS include the
exemption for voluntarily supplied informa-
tion and intellectual property — perhaps
because the private sector is still relatively
new in those countries. However, not all
West European countries have the voluntary
supplied information exemption (e.g.
Norway). Other exemptions used in the West
but not in the NIS or CEE are for internal com-
munications, unfinished documents, material
the disclosure of which would adversely
affect the environment (e.g. information on
the breeding sites of rare species) and where
the request is manifestly unreasonable or for-
mulated in too general a manner.
Clearly, designations such as state secrets,
official secrets, internal communications and
confidentiality of the proceedings of public
authorities carry more than a hint of circularity:
the information is confidential/ internal/secret
because it is confidential/ internal/secret.
Depending upon how these categories are
applied and what other controls are in place,
they have the potential to substantially under-
mine the transparency which access to infor-
mation laws are supposed to bring.
Most West European countries require
non-exempt information to be separated out
from exempt information and supplied
(indeed, this is a requirement of the EU direc-
tive). For example, in the Netherlands, where
part of the information requested is commer-
cially confidential, a second text must be sup-
plied with the exempt information edited out.
Another way of limiting arbitrary or excessive
use of exemptions is by requiring that the
public have the right to know which docu-
ments are being withheld.
In some countries, the use of exemptions is
to be subject to a public interest test. In its
weaker form, this can be a recommendation
or (slightly stronger) a requirement to take
into account the public interest served by dis-
closure (the draft Aarhus Convention uses
such a formulation). In its stronger form, the
exemptions can only be applied if the public
interest served by disclosure would be out-
weighed by the harm which would arise from
disclosure. Through their endorsement of the
Sofia Guidelines, CEE countries have accept-
ed an intermediate form of public interest
test, at least as a guideline (a weighing
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Country A B C D E F G H I J K
WESTERN EUROPE
Austria x x x x
Denmark x x x x x
Germany x x x x x
Greece x x x x
Ireland x x x x x
the Netherlands x x x x x
Norway x x x
Portugal x x x x
Spain x x x x x
Switzerland x x x x
United Kingdom x x x x x
CENTRAL AND EASTERN EUROPE
Albania* x x
Fed. of Bosnia and Herzegovina x x x x
Bulgaria x
Croatia x x x x x
Czech Republic x x x x x
Estonia x x
Hungary* x x x x
Latvia x x x x x
Lithuania x x x
FYR Macedonia x x x
Poland x x x x x x x x
Romania x x x
Slovakia* x x x x x
Slovenia x x x x
Yugoslavia — Montenegro x
Yugoslavia — Serbia x x x
NEWLY INDEPENDENT STATES
Armenia x x x x x x x x
Belarus x x x x x x x
Moldova x x x x x x x
Russia x x x x x x x x
Ukraine x x x x x x x x
TABLE 2: Information Excluded From the Right of Access to Information
A Commercial confidentiality
B Personal confidentiality
C National defense
D National security
E National secret
F State secret
G Economic secret
H Professional secret
I Public order and security
J Official secret
K Protection of rights and freedom of
other persons and economic entities
* Please see tables in individual regional
overviews in Doors to Democracy, vol.
1, 2, 3 for more information.
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Country L M N O P Q R S T U •
WESTERN EUROPE
Austria x YES
Denmark x x x x NO
Germany x x x x NO
Greece x x x x NO
Ireland x x x x NO
the Netherlands x x x x YES
Norway x x x x NO
Portugal x x x x NO
Spain x x x x NO
Switzerland x x x x NO
United Kingdom x x x x NO
CENTRAL AND EASTERN EUROPE
Albania* x x x x x NO
Fed. of Bosnia and Herzegovina NO
Bulgaria NO
Croatia NO
Czech Republic* YES
Estonia x NO
Hungary* x x x x NO
Latvia NO
Lithuania x x x x NO
FYR Macedonia NO
Poland YES
Romania YES
Slovakia* x x x x YES
Slovenia x NO
Yugoslavia — Montenegro x NO
Yugoslavia — Serbia x x NO
NEWLY INDEPENDENT STATES
Armenia x NO
Belarus YES
Moldova YES
Russia x YES
Ukraine YES
TABLE 2 CONT.: Information Excluded From the Right of Access to Information
L Confidential activities of government
M Foreign affairs/international relations
N Internal information of the agency
O Unfinished draft documents
P Investigation/crime prevention/
judicial procedure
Q Monetary policy
R Information disclosure of which
might damage environment
S Location of protected species
T Public authority doesn’t have information
U Request is too general or unreasonable
• Possibility for a public interest test?
* Please see tables in individual regional
overviews in Doors to Democracy, vol. 1,
2, 3 for more information.
process is to be applied but use of the
exemption is not explicitly dependent on the
result). However, in practice, only a few
countries have incorporated this approach in
their national systems (for example, in
Poland and Austria with respect to industrial
secrecy, or in the Netherlands with respect to
discretionary exemptions).
Whereas the Aarhus Convention would
require only minor adjustments to the word-
ing of the exemptions which are commonly
used in most countries, it does introduce the
notion that the exemptions should be inter-
preted in a restrictive manner and that the
public interest should be taken into account if
the exemptions are to be applied. It also
makes it clear, unlike the EU directive, that
the effects of disclosure should be adverse if
the exemption is to be invoked.
Where information is to be withheld, EU
countries (in accordance with the EU direc-
tive) generally require that the requester be
informed of the grounds for the refusal. The
Sofia Guidelines add that the reasons should
be given in writing. This is seen as establish-
ing a clear basis for access to justice should
an appeal be lodged.
Failure to reply at all to requests is quite a
widespread problem in some countries and is
not always properly addressed in legislation.
For example, in Spain and Germany, a failure
by a public authority to reply within the statu-
tory two-month period is deemed to consti-
tute a refusal. However, this delays the start
of the appeals process, not only because the
full two months must elapse before an appeal
can be lodged but because it can take a fur-
ther amount of time to ascertain on what
grounds the information is being withheld.
Conclusion: All exemptions should be gov-
erned by a strict public interest test so that
information may not be withheld under cir-
cumstances where the public interest in disclo-
sure outweighs the harm that would arise
from disclosure. There should be no exemption
for voluntarily supplied information. Failure
to respond to a request should carry penalties.
Information not Held
A common problem experienced by those
seeking information is that the public author-
ity they approach does not hold the informa-
tion. Citizens asking for information are fre-
quently referred several times to different
authorities or to different individuals within
the same authority, causing considerable
delays and in the end, full information is still
not given in some cases.
Clearly the publication of information
directories indicating what information is
held where can reduce the number of wrong-
ly directed requests. The designation of par-
ticular officials responsible for handling such
requests can also help. However, it is
inevitable that public authorities will contin-
ue to receive requests for information which
they do not hold, and in this situation there
are several ways in which the public authori-
ty can facilitate the requester:
i) the public authority can obtain the infor-
mation from whichever public authority
holds the information (assuming there is one)
and supply it to the requester;
ii) the public authority can forward the
request to another public authority which it
believes to hold the information, and notify
the requester of this;
iii) the public authority can direct the
requester to another public authority which it
believes to hold the information.
In none of the countries studied is there an
obligation on the public authority to seek out
the information as in the first option. Most
countries in the CEE and NIS regions apply
the second option (with or without an oblig-
ation to notify the requester: Bosnia and
Herzegovina, Croatia, Hungary, Lithuania,
Macedonia, Serbia, Czech Republic and
Poland from CEE; Armenia, Belarus,
Moldova, Ukraine from NIS), and a slightly
smaller number the third option. Most coun-
tries in the West, and several CEE countries
(Albania, Romania, Lithuania, Serbia and
Macedonia) apply the third option, either
through establishing a legal obligation or
through actual practice.
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In some countries, there is no obligation to
pursue any of these three options (Estonia,
Latvia, Serbia, Montenegro, the Czech Republic,
Slovakia) and this can represent a gap in the
collective responsibility of government to meet
the information needs of the public.
Neither the EU directive nor the Sofia
Guidelines provide much guidance on this mat-
ter; the directive primarily applies to informa-
tion held by public authorities and the guide-
lines refer to all environmental information but
are non-binding. It is however addressed in the
draft Aarhus Convention, which gives the
choice between the second and third options
(with slightly different wording).
Conclusion: Public authorities must be
required to accept their collective responsibil-
ity to deal with all information requests,
including requests for information they do
not hold, in a timely manner. “Delegating
responsibility” is not acceptable.
Charges
Perhaps surprisingly, charges have proven
to be more of a barrier to access to informa-
tion in some West European countries (e.g.
Germany, Spain) than in CEE countries. A
few West European countries (Austria,
Denmark, Norway) have provisions broadly
reflecting the principle that information
should be free of charge, with only limited
exceptions to this principle provided for; or
that there should be at least one form of
access to the information (e.g. inspection)
which is free of charge (the Dutch system
more or less reflects this approach).
However, in other West European coun-
tries, charges have emerged as a significant
barrier to access to information, effectively
limiting public access to those who can afford
it. This is the case even though the EU direc-
tive requires that charges may not exceed a
“reasonable” cost. For example, in Germany
charges are very often an obstacle to access to
information because a number of authorities
have charged high administrative fees, ranging
up to several thousand Deutschmarks. Spain
appears to have failed to incorporate the direc-
tives reasonable limit into its domestic legal
system and is currently facing infringement
proceedings as a result.
Many CEE countries do not have regulations
setting limits on costs but, despite this, in prac-
tice charges have not usually prevented access,
even where large volumes of information are
concerned. Bulgaria is an exception, as charges
are often used there by state officials as a pre-
text for obstructing access to information.
A few CEE countries do have explicit limi-
tations on charges. For example, in Lithuania
all official information financed from the state
budget is required to be made available free
of charge. The Hungarian code of litigation
on charges contains fee waiver provisions
based on the characteristics of the informa-
tion or of the applicant (e.g. covering NGOs
which qualify for tax exemption).
In some countries, even though the infor-
mation is normally provided free of charge,
there are practical constraints due to the lack
of adequate facilities for copying (e.g.
Romania). Self-operated copying machines
for obtaining copies of information upon
payment are rare, and getting copies of doc-
uments from public authorities can take a
long time in some countries.
In NIS countries, costs do not in practice
tend to present a significant obstacle to
access to information, even though there is
little or no regulation of charges which may
be levied. A greater problem is the lack of
facilities for making copies.
Conclusion: Charges should not exceed a
reasonable amount and should generally be
limited to the actual costs of copying and trans-
mitting the information. Fee discount provi-
sions should be introduced for small volumes
and for non-commercial requesters. Electronic
availability can solve many cost problems.
Collection and Dissemination of
Information by Public Authorities
A right of public access to information held
by public authorities is only as good as the
information they hold. Unfortunately, public
authorities are often not in possession of ade-
quate information on the environment.
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Various mechanisms are used by public
authorities to gather information. Countries in
all parts of Europe impose reporting require-
ments on certain activities. Frequently this is
done through self-monitoring by companies
because the public authorities do not have
the resources to do all the monitoring.
Environmental auditing of potentially pollut-
ing activities is carried out under the
European Union’s Eco-Management and
Auditing Scheme (EMAS). While the scheme
is voluntary, registered sites must produce
environmental statements which include fig-
ures on consumption of raw materials, ener-
gy, water, emissions and waste production.
The use of pollutant release and transfer
registers (PRTRs), maintained through peri-
odic reporting by certain polluting activities
on the releases and transfers of a specified
range of chemicals, is a powerful tool for
gathering information and putting it in the
public domain, but it is poorly developed in
most countries in the region. While some
countries have developed PRTR-type systems
(e.g. Netherlands, Poland, UK) and others
have plans to do so (Czech Republic,
Hungary), Europe lags behind the United
States on this issue.
Many countries periodically produce state of
the environment reports, at frequencies typi-
cally ranging from one year (e.g. Russia,
Ukraine, most CEE countries) to four years
(e.g. Germany, Lithuania), or at no specified
frequency. In virtually all CEE countries, to
produce such reports is a legal requirement.
Unfortunately, some of the reports are not par-
ticularly comprehensive, their dissemination is
ineffective or there are long delays before they
are published (Ukraine, Moldova).
All countries studied have provisions
requiring them to actively disseminate infor-
mation in the event of an emergency. For EU
countries, most such provisions have their
origin in the so-called Seveso Directive on
major accident hazards of certain industrial
activities. In CEE countries, there is usually an
obligation to actively notify people in cases
of air pollution, dangerous smog levels,
immediate health threats, effects of chemi-
cals, hazardous and toxic materials, waste
management or effects of hazardous or toxic
waste among other things. 
Conclusion: All countries should intro-
duce and maintain pollutant release and
transfer registers and environmental audits,
based on the best international practice.
Annual, comprehensive state of the environ-
ment reports should be published and made
widely accessible, with international harmo-
nization to facilitate comparability.
Use of the Internet for Making
Information Available
Given the rapid pace of development in
the field of electronic information technolo-
gy, it becomes increasingly logical to use
websites or homepages as an additional
means of putting information into the public
domain. As well as being more convenient to
the growing numbers of the computer-using
public, it can save time and ultimately
resources for the public authorities.
Obviously the relevance of this approach in
any given country depends on its level of
economic and technological development,
and use of the Internet should never be
regarded as removing the obligation to pro-
vide information in more traditional forms,
but all countries are moving in the same
direction in this regard.
None of the countries studied make it a
legal requirement that certain environmental
information be made available through the
Internet. However, it is increasingly common
practice for public authorities to make infor-
mation available in this way, and now virtual-
ly all West European countries, most CEE
countries and some NIS countries do so.
Types of information which are made avail-
able in this way include laws, policy docu-
ments, data on chemical releases and infor-
mation on the state of the environment.
One of the most progressive uses of elec-
tronic communications is to be found in
Hungary, where the government regularly
disseminates information electronically
through the Green Spider network of NGO
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contacts. What makes this example so inter-
esting is the fact that as well as circulating
completed documents, the government also
uses the network to circulate draft laws and
policy documents for consultation. It is thus
used as a means of facilitating NGO partici-
pation in decisionmaking.
NGOs are also active in using the Internet to
make information accessible, sometimes
more so than governments. An example of
this was where Friends of the Earth took pub-
licly available data from the UK government’s
chemical release inventory and made it acces-
sible in a user-friendly form on a website.
Conclusion: Public authorities should be
legally obliged to put certain information on
websites. Priority should be given to overcom-
ing practical obstacles to using the Internet
(e.g. in certain NIS countries).
NOTE
1 Throughout this assessment United Kingdom refers to
England and Wales only.
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Rights to public participation in environ-
mental decisionmaking are based on one of
the following:
• various constitutional rights;
• specific environmental or nature protection
laws, including EIA, licensing, permitting,
land-use planning, etc.; 
• administrative laws or codes.
The constitutional rights are either explicit-
ly or indirectly stated and serve as a basis for
participation. These include the rights to
association, to free assembly, to free expres-
sion, to petition the government, etc. In four
countries of the NIS region (Belarus,
Moldova, Russia, Ukraine) the right of citi-
zens and public associations to participate in
decisionmaking, including environmental
related issues, is declared in their constitu-
tions. Only a few CEE and Western countries
mention explicitly the right to public partici-
pation (Portugal and Spain) or to participa-
tion in the administration of public affairs
directly or through elected representative
bodies (Lithuania, Slovakia, Slovenia).
With the exception of the right to referen-
dum and to legislative initiative, most of the
rights guaranteed in constitutional provisions
are basic rights. They give a general basis for
participation, although without further speci-
fication of concrete procedures for participa-
tion in decisionmaking with regard to differ-
ent laws and regulations, their impact and
use is mainly declarative.
The two institutions of popular legislative
power can, however, represent a strong tool
for participation, allowing citizens to practice
direct legislative power themselves and to
take decisions under their direct control.
These, especially the local referendum, have
been used for environmental issues in some
Western countries for some time, but also
have become very popular recently in some
CEE and NIS countries.
In all three regions, participation rights in
decisionmaking are specified in general envi-
ronmental protection acts or more specific
environmental laws, as well as in administra-
tive laws or codes. General environment pro-
tection laws usually only include general pro-
visions for participation; due to the lack of fur-
ther implementing regulations these laws only
provide vague and ambiguous possibilities.
There tend to be more detailed procedures in
the specific laws or in the administrative codes.
Why is Participation Possible in
Some Decisions and not in Others?
In general, participation rights are limited
in all countries to some environmental deci-
sionmaking processes, while there are a
number of important decisions for which
there are no substantial rights or no rights at
all. Out of the three pillars, the participation
pillar shows best exactly what participatory
democracy means in practice in the different
countries of Europe.
In most countries the public or NGOs have
the right to participate in decisionmaking on
some concrete activities or projects linked
with environmental impact assessment,
authorization  or permitting for installations
and the performance of certain activities,
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development projects, and land-use plan-
ning/physical planning, territorial or urban
planning. Public participation in permitting is
rather limited (see below).
In the West, and in most NIS and CEE coun-
tries, it is possible to participate in the elabora-
tion of laws and regulations concerning envi-
ronmental matters, as well as the approval of
plans, programs and policies which affect the
environment. However, the extent to which it
is possible to participate and the timing of the
possible involvement during the decisionmak-
ing process in lawmaking and rulemaking,
policies, programs and plans, especially on the
national level, is rather varied. Only a handful
of countries have legally guaranteed opportu-
nities, whilst in many others there are no legal-
ly binding procedures for participation. There
is, however, an increasing willingness on the
part of public authorities to include NGOs in
these processes, albeit in an institutionally
arranged or ad hoc way.
The Aarhus Convention will serve as a use-
ful tool to approximate legislation in the ECE
region, but probably will not solve the prob-
lem of involvement of the public and NGOs
— in the absence of national legislation — in
activities which have a less than significant
impact on the environment. Decisions which
have a significant indirect impact on the envi-
ronment need to be covered in the future by
a similar level of public involvement (i.e.
decisions on GMOs, transportation of haz-
ardous and toxic waste, environmental health
decisions, etc.).
Public Participation in Lawmaking
and Regulations
What Form of Participation
is Possible?
The Parliamentary Phase
Participation in the preparation and adop-
tion of laws and regulations is only possible
before the draft law gets into the parliamentary
phase. There is no country in Europe where
there is a legal requirement to include public
involvement once the draft gets into this phase.
The public and NGOs in many countries have
the right to referendum and legislative initiative
by which they can propose legislation, or inval-
idation of laws, rules or regulations to parlia-
ment or local/regional government.
National and local referenda are possible in
every CEE and NIS country (except for the
Czech Republic). However, referenda can
only be initiated directly by citizens in a num-
ber of countries in the CEE region. In other
countries, only the president or parliament can
initiate referenda. Although there have been
examples of national level referenda on envi-
ronmental issues (Hungary, Slovenia), they are
relatively rare in the CEE and NIS region and
have not been used for legislative issues. Local
referenda are increasingly used in some CEE
countries (e.g. Hungary, Poland, Slovakia and
Slovenia) for decisions on concrete environ-
mental issues such as waste or hazardous
waste management, dams, nuclear storage
facilities, etc. In a number of other countries
however, it does not exist, or can only be
called by a motion of the mayor.
Among the Western European countries,
referenda are possible in Austria, Germany,
Switzerland, Netherlands, Norway, Portugal,
Greece and Spain, although they have been
used for environmental issues only in the first
three countries.
Legislative initiatives are not provided for
in the Czech Republic, and cannot be exer-
cised directly in a number of CEE countries.
On a local level every country has this possi-
bility directly or indirectly, except for
Lithuania. In some countries, the right of ini-
tiative must be exercised through a member
of parliament or through the state or local
government. Only one initiative has occurred
on the national level so far, in Poland.
In the NIS the right to initiate lawmaking/leg-
islation belongs to the president, parliament, a
group of MPs, or the supreme, constitutional or
high arbitration court. Citizens of Belarus hold
the right to a general initiative (by not less than
50,000 voters) but this is a rather theoretical
right. In Moldova citizens can present com-
ments in the mass media or directly to the par-
liament, which is obliged to consider them.
In the West, the right to legislative initiative
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exists only in Denmark, Switzerland and
Spain. In Switzerland, all environmental
issues can be subject to the right to initiative,
which is often used. It is also possible on the
local level where the number of signatures is
lower and depends on the number of inhabi-
tants. In Spain, however, the initiative is not
legally binding and the number of signatures
to be collected is rather high.
All in all, in the parliamentary phase it is dif-
ficult to participate due to the lack of legal pro-
cedures. In most CEE and NIS countries there is
no formal obligation for the parliament or gov-
ernment to inform the public about draft laws
or regulations, and usually the laws are pub-
lished only after they have been passed. A few
CEE countries inform NGOs regularly about
the drafts laws or make such information
accessible through electronic or other databas-
es (i.e. Czech Republic, Hungary, Poland).
Nevertheless, there are also a few positive
examples from Ukraine and Russia where
public discussions or hearings were orga-
nized, and alternative drafts were suggested
and comments were taken into considera-
tion. However, since no records are taken
about suggestions made, it is impossible to
know whether public comments were actual-
ly taken into account.
At the same time, it is quite common in many
CEE, NIS and West European countries that
selected NGOs are invited to parliamentary
hearings or consultations on legislative drafts.
However, this is done on an ad hoc basis. Also,
there have been legislative initiatives by NGOs
through other non-formal methods in many
CEE countries. It is a regular practice in many
CEE and NIS countries for NGOs to submit
comments or even elaborate alternative drafts
(e.g.  Albania, Czech Republic, Hungary,
Poland, Slovakia, Ukraine, etc.).
Conclusion: More openness and trans-
parency is required in lawmaking in the par-
liamentary phase. Although the parliaments
have democratically elected representatives,
they still need to be accountable to the public
in various ways. For example, they should
inform the general public and NGOs about
upcoming legislative plans and make draft
laws accessible to those who are interested.
Also, NGOs with relevant expertise should be
invited to participate in these issues in order to
ensure that their voice can be heard as much
as the main lobbies of industry or business.
Referenda and the right of legislative ini-
tiative, both at a national and especially at
local level, have proven to be powerful tools
for influencing environmental decisionmak-
ing through direct democracy, particularly
in countries where citizens have the right to
initiate the referenda and the relevant
threshold for triggering the process or pro-
ducing a valid result are not excessively high.
The Executive Phase
In the executive phase, there is more
opportunity for public/NGO input in law-
making. In West European countries, this
happens mainly through consultation proce-
dures in the phase prior to the approval of
the draft laws or regulations. 
The good practice models are based on the
culture of consensus building and come from
Denmark, the Netherlands and Norway in the
West, Hungary and Poland in CEE. Within the
CEE and NIS regions, only in Hungary are
public participation rights guaranteed by law
in the process of elaboration and adoption. In
several other CEE countries, however, good
practices have led to the regular involvement
of NGOs in lawmaking on a national level
through different institutional arrangements.
There is little practice, however, that can be
traced in the NIS countries although formally
there is a right to participate. Here the
process is even more closed than that of the
parliamentary phase. Decisionmaking is not
transparent at all, the drafts are not published
or the public is not informed about them;
there are no legal provisions which would
ensure that the comments of NGOs or the
public are taken into account. The opinion of
NGOs is only being taken into account
thanks to public pressure, if at all.
In several West European countries, at all
levels of government, public participation is a
part of the normal decisionmaking process.
C H A P T E R  2 : P U B L I C  P A R T I C I P A T I O N  I N  E N V I R O N M E N T A L  D E C I S I O N M A K I N G
D O O R S  T O  D E M O C R A C Y 33
C H A P T E R  2 : P U B L I C  P A R T I C I P A T I O N  I N  E N V I R O N M E N T A L  D E C I S I O N M A K I N G
D O O R S  T O  D E M O C R A C Y34
National legislative bodies National executive bodies
Every
Natural/
Every
Natural/
person/ Legal persons NGOs person/ Legal persons NGOs
Country Organ. Experts Affected Everyone Privileged Organ. Experts Affected Everyone Privileged
WESTERN EUROPE
Austria x x x x x x
Denmark x x
Germany
Greece
Ireland x x
the Netherlands x x
Norway x x x x x x
Portugal x x x x x x x x
Spain x x x x x x
Switzerland x x x x x x
United Kingdom x x x x x x
CENTRAL AND EASTERN EUROPE
Albania x x
Fed. of Bosnia and Herzegovina x
Bulgaria* x x x
Croatia x
Czech Republic x x
Estonia* x x
Hungary* x x x
Latvia x x
Lithuania* x x
FYR Macedonia x x
Poland x x
Romania x x
Slovakia x x
Slovenia x x
Yugoslavia — Montenegro* x x x
Yugoslavia — Serbia* x x
NEWLY INDEPENDENT STATES
Armenia* x
Belarus* x
Moldova x
Russia x x
Ukraine x
* Please see tables in individual regional overviews in Doors to Democracy, vol. 1, 2, 3 for more information.
TABLE 3: Participation in Preparation of Laws and Regulations
In Denmark and the Netherlands, good prac-
tice is based on a regular consultation with
the largest NGOs. NGOs have a right to com-
ment and their comments/proposals are seri-
ously taken into account. The forms of con-
sultation can be different, e.g. hearings for
potentially interested or concerned parties,
participation in advisory committees, etc.
Environmental NGOs may also be informally
involved in preparing a decision. In the
Netherlands, the invitation to participate
comes from the public authorities.
In Norway, there is a formal process in
place whereby the unfinished draft law is
sent out for public consultation to all interest-
ed groups. The time limit for this is three
months, and it is possible to submit written
comments. According to the Swiss system,
draft laws are also sent to all interested
groups for written comments. In Spain the
public input is through participation in differ-
ent consultative bodies where they can
express their opinion. 
In Hungary, besides the legally provided
opportunity, the Ministry of Environment
actively notifies interested NGOs, and uses a
so called “lobby list” (i.e. a notification list).
This list of notification is open ended, and
every NGO which is interested can be includ-
ed on it. Besides Hungary, in the Czech
Republic there has recently been notification
of legislative drafts through e-mail networks
and both NGOs and members of the public
could submit comments.
An interesting development is the initiative
of the environmental NGOs in some CEE coun-
tries to negotiate an informal cooperation
agreement with their ministries of environment
to create a framework for informing NGOs
about legislative drafts and major policy docu-
ments, and to provide them with the opportu-
nity for comment (e.g. Poland, Slovenia,
Albania, Romania).
In some other countries there is no formal-
ized procedure, but NGOs can provide input
on an informal basis (for example, in Ireland
through the EPA advisory committee, or in
Austria, where authorities invite NGOs to
comment on law initiatives). 
Such a partnership also exists in the CEE
countries, but not so much in the NIS region.
In several CEE countries good practices of
NGO involvement have developed and NGOs
are invited to comment or participate in vari-
ous expert groups or drafting committees
(Albania, Poland, Czech Republic, Slovenia). 
The partnership has not been introduced in
Germany, Greece or Portugal as yet. NGOs in
Germany only have the right to observe and
inspect expert reports in connection with the
preparation of by-laws by authorities for
environmental affairs. There are no rights
concerning public participation in the UK
either. There are some provisions for consul-
tations which depend on the invitation of the
public authorities. 
As already mentioned above, the partnership
is also non-existent in the NIS countries where
the executive legislative procedure is even
more closed than in the parliamentary phase.
Information regarding such decisionmaking
processes is often not available except for brief
announcements in the media. The legislative
drafts or regulations are not published. There
are a few exceptions, for example advisory
bodies which include some representatives of
NGOs (as in Moldova and Armenia).
In the CEE region the problems are of a dif-
ferent character. Although since 1995 such
partnership has become a regular practice, sev-
eral countries still do not give such opportuni-
ties to NGOs. Also, in some countries the circle
of invited NGOs might vary and although
NGOs can ask to be included on the list of invi-
tees, the ministries decide at their discretion. 
One of the main problems is that there is
no clear definition of what constitutes an
“environmental” decision, and therefore
there is no participation invited when legisla-
tive drafts are not directly related to the envi-
ronment but have serious impacts on the
environment (public health, energy, trans-
port, industry, etc.). Another problem is that
information of the drafting comes at the last
minute, thus leaving insufficient time for
well-prepared participation. 
Usually the drafting of regulations happens
in a “closed” manner.
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Conclusion: An important improvement
for public participation in lawmaking would
be to have legally guaranteed rights allowing
interested NGOs to participate at an early
stage (i.e. when options are still open and
NGOs can still influence the outcome of the
decision). The improvement could also
include an open-ended notification proce-
dure and identification of those NGOs who
can make comments. From this point of view,
the provisions of the Aarhus Convention will
definitely present a framework for harmoniz-
ing participation rights across Europe, espe-
cially for those countries which have no such
possibility at present. 
However, the good practices already go far-
ther than that. For these examples, improve-
ments could include gaining more influence
concerning the final outcome in the deci-
sionmaking process and more support to
enable NGOs to meet the technical and qual-
ity standards required to represent public
opinion in an appropriate way.
Strategic Environmental
Assessment of Draft Laws
Although the legislative process is tradi-
tionally thought of as a matter of purely polit-
ical decisionmaking, practical experience
from Denmark and the US has proved that
draft laws submitted to national legislative
bodies can effectively be subject to public
participation and the environmental assess-
ment procedure. Environmental assessment
of draft laws provides the means for rational
and non-confrontational public discussion
about proposed legislation. It is a procedure
that makes the legislative process less vulner-
able to the activities of narrow-minded lobby
groups. It can thus effectively support the
political legislative process without limiting
the latter’s political nature.
Among the few countries of the ECE region
that have established an adequate legal basis
for the environmental assessment of draft
laws are Denmark, the Netherlands, Slovakia
and the USA. While Danish and US proce-
dures are practiced adequately and provide a
sufficient level of public participation, the
Dutch procedure is far less participatory and
transparent. To date, Slovakia has not under-
taken this type of assessment.
Conclusion: Countries (governments and
legislative bodies) in the ECE region should
progressively establish national systems for
environmental assessment of draft laws and
regulations with potentially harmful environ-
mental impacts. Environmental administra-
tion at a central level should also undertake
pilot projects to assess environmental impacts
of laws/decrees regulating energy, agricul-
ture, transport and the waste sector. Such
pilot applications can provide useful practical
experience for such undertakings and assist
in the gradual development of formal proce-
dures for the participatory environmental
assessment of draft laws and regulations.
Public Participation in
Policymaking on National,
Regional and Local Levels
The possibilities for public involvement in
policymaking are very similar to those of law-
making. In many Western and CEE countries
there is the possibility to be involved in deci-
sions on policies, programs and plans,
through regular consultations or participation
in different consultative and advisory bodies.
In some of the West European countries
(Denmark, Netherlands, Spain, Ireland) and
Hungary, there are legal provisions securing
public and/or NGO involvement. 
The forms of participation show a rich vari-
ety. They include: requirements for early
involvement; public debate; notification of
persons and NGOs who have the right to
appeal (Denmark); possibilities to comment
on draft plans and programs; regular consulta-
tions (Switzerland); participation in consulta-
tive and advisory bodies (Spain, Ireland); pub-
lic display of draft development and environ-
mental plans; specific rights for NGOs to con-
sultation and information concerning the
plans, proposals and studies of central, region-
al and local administration.
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In Hungary, environmental NGOs as well
as the public are given the right to be heard
concerning draft policies, regional develop-
ment plans, environmental protection pro-
grams, state bills and local government by-
laws. However, in practice, when it comes to
national level strategies, plans etc., this
means the participation of NGOs who are
interested in contributing. The system of noti-
fication and involvement is open-ended, sim-
ilar to the legislative drafting.
In some cases, when participation is
restricted to interested parties, standing is
given a broad interpretation so NGOs who
have similar statutory goals can also be
included (e.g. Netherlands, Hungary, Poland,
Estonia).
The partnership of NGOs is accepted in
several countries where different practical or
institutional arrangements have been devel-
oped. For example, public authorities involve
NGOs in the following ways:
• working groups (Austria, Estonia,
Hungary, Poland, Lithuania); 
• institutions such as national environmental
councils (Hungary, Poland, Slovenia);
• national or local environmental funds
(Bulgaria, Hungary, Poland);
• steering boards of product charges
(Hungary).
In these bodies, NGOs participate as equal
partners, and have the same rights as other
members of the bodies. 
Similar involvement is given to NGOs in
several CEE countries (e.g. Poland, Estonia,
Slovenia), based on ad hoc practice in the
elaboration of national environmental strate-
gies, such as NEAPs, although participation is
not always guaranteed and comments are not
always taken seriously into consideration.
To take a good example, Ireland promotes
public involvement in decisions concerning
the environment (including hazardous waste
plans, water and air quality management)
and plans are put on public display; the pub-
lic are also given the opportunity to submit
written comments on these issues, which
have to be taken into account by the authori-
ties before a final decision is made. 
Such participation is rather rare in the CEE
countries and even less common in the NIS
countries. However, in several CEE countries
a participatory planning procedure has been
adopted at a local level which is concerned
with the development and adoption of local
environmental action plans (such is the case
in Bulgaria, Czech Republic, Hungary, FYR
Macedonia, Slovakia, Poland and Slovenia).
In these cases, initiatives often come from the
grassroots level. 
In some countries participation in formal
and development planning procedures is
possible, although these participation rights
have been reduced (e.g. Germany’s transport
planning), and many of the decisions are of a
non-public character. However, German
environmental NGOs with legal status hold
the right to observe and inspect expert
reports in connection with the preparation of
district and regional landscape plans and for-
mal public planning procedures.
In the UK, there are no participation rights
outlined in any legislation, except for some
provisions for consultation in planning proce-
dures. Also, it is striking that the public and
NGOs of most of the NIS countries do not
have the opportunity of involvement in any of
these decisions except for provisions concern-
ing guarantees for environmental safety during
project and planning activities (mainly during
city, town and village planning [see below]). 
Conclusion: Countries should introduce
legal requirements for public participation
procedures in those countries where it does
not already exist. The participation rights
should be as broad as possible, and should
include the right to be informed, the right to
be involved at an early stage and the right to
be heard. At a minimum, this broad stand-
ing should include interested environmental
NGOs and the affected/interested public.
Although the Aarhus Convention only pro-
vides “practical and/or other provisions” for
participation “within a transparent and fair
framework,” good practices of many countries
show that it is possible to go one step further and
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provide for broad consultation or public feed-
back in the different sectors of environmental
policies, plans and programs with a right to
have views expressed taken into account.
Strategic Environmental Assessment
of Draft Governmental Policies
Czech, Dutch, Norwegian and Swedish
experiences illustrate that proposed develop-
ment policies, plans and programs can be
effectively elaborated through public partici-
pation and environmental assessment proce-
dures (i.e. strategic environmental assessment
[SEA]). SEA is a process that promotes system-
atic analysis of environmental impacts of mul-
tiple planned activities in any given sector (i.e.
energy, transport, environment) or geograph-
ic region. SEA facilitates early public involve-
ment in policymaking and enables policy-
makers to understand the complex environ-
mental impacts of their strategic decisions.
SEA is still in an early stage of application
in the ECE region. To date only Bulgaria,
Canada, Denmark, Czech Republic,
Netherlands, Norway, Slovakia, Sweden and
the US have established an adequate legal
framework for the application of SEA in
national policymaking. Finland, Hungary,
Poland and the United Kingdom have started
to practice SEAs on an informal basis. The
best practices of SEA application in Western
Europe have been identified in the
Netherlands, where numerous examples of
participatory strategic environmental assess-
ment occur. The best practice of participatory
SEA in Central Eastern Europe to date
occurred in the Czech Republic, which
undertook an environmental assessment of
its draft energy policy up to 2010, entailing a
thorough public scoping process and public
review of the draft SEA report.
Conclusion: Countries should, as a matter
of priority, establish a sound legal framework
for SEA application in national policymaking.
Introduction of SEA should be stimulated in
Western Europe by the rapid approval of the
draft EC SEA Directive and its further exten-
sion to national sectoral policies. SEA applica-
tion in the CEE/NIS regions can be stimulated
by the development of a legal framework and
the undertaking of pilot participatory SEA
applications to prove the effectiveness of this
process. SEA development in the CEE/NIS
region can be effectively stimulated by SEA-
related activities of the multi-lateral develop-
ment banks and by activities within the EAP
and EHAP processes generally.
Public Participation in Preparation
of Regional and Local Spatial
Development Plans
Spatial planning (land-use planning,
urban planning, etc.) is a process for regu-
lating the land-use for the intended purpose
of the territory. Spatial planning directly reg-
ulates property rights and therefore has tra-
ditionally involved certain public participa-
tion procedures.
Public participation in spatial planning is
well developed in most Western and CEE
countries. It is much weaker in the NIS. The
best practices of public participation in spa-
tial planning in Western Europe have been
identified in the Netherlands and Sweden,
whilst in the CEE region Hungary and Poland
take the lead, where participatory elaboration
of land-use plans is accompanied by their
thorough environmental assessment and
social impact assessment.
Conclusion: Countries should further
develop practical procedures for early and
effective involvement of the public in the for-
mulation of land-use plans, in order to reverse
the prevailing top-down approaches in favor
of bottom-up processes. It is also recommend-
ed that final alternatives of the land-use plans
are selected on the basis of thorough environ-
mental assessment processes, which will also
incorporate social impact assessment.
Public Participation in
Environmental Impact Assessment
Environmental Impact Assessment (EIA) is
a traditionally well established tool for assess-
ing and mitigating the environmental impacts
of proposed development projects. Effective
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EIA processes employ two types of public
participation: public scoping of the EIA and
public review of the EIA documents. Both of
these public participation procedures are
equally important. Public scoping means
public identification of the impacts and alter-
natives to be studied in the EIA; its use thus
constitutes the most important step of partic-
ipatory EIA processes. Public review of the
EIA documents and due account of submitted
comments is the necessary prerequisite for
the accountability of the whole process.
Most of the Western and NIS countries (as
well as a majority of CEE countries, with the
exception of Albania, FYR Macedonia, Bosnia
and Herzegovina and Yugoslavia) have
passed national EIA laws/decrees that allow
for a certain level of public participation. EIA
procedures in Western Europe (with the
exception of the Netherlands and
Scandinavia) and in CEE have been modeled
on the EC Directive on EIA (85/337/EEC).
However, even when this directive was
passed in 1985, it still fell short of the good
EIA practices already occurring in other non-
European OECD countries. Also, the amend-
ed EC Directive (97/11/EEC) failed to ade-
quately stimulate public participation, espe-
cially in failing to request public scoping.
As regards public review of EIA docu-
ments, this is carried out in a satisfactory
manner in most West European countries
(with the reported exception of France,
Portugal and Greece), and in most CEE coun-
tries. Public review of EIA documents occurs
in the NIS only on an informal basis when ini-
tiated and organized by NGOs.
As regards due account being taken of
public comments, it should be noted that
most of the ECE countries (with the excep-
tion of Canada, the Netherlands and Poland)
fell short of establishing adequate mecha-
nisms for independent evaluation of public
comments within the EIA process. 
Conclusion: In order to remedy substantial
deficiencies in public participation in EIA
procedures in almost the entire ECE region,
the ECE countries should as a matter of prior-
ity establish formal requirements for the prop-
er application of public scoping processes in
EIA. Countries should also progressively devel-
op EIA review bodies that will — indepen-
dently of governmental institutions and
developers — facilitate public participation,
as well as assess the relevance of public com-
ments. In the NIS region in particular, major
reform of the state environmental review sys-
tem will be needed in order to achieve more
transparency and participation.
Public Participation in Permitting
Issuing permits for different activities is one
of the most frequent and important types of
environmental decisionmaking performed at
various levels by the relevant authorities.
Permitting procedures are required for facili-
ties and for separate operational functions
(e.g. emission permits). 
The amount of public participation in per-
mitting procedures varies greatly from region
to region, but remains similar within them. It
is common to all three regions that participa-
tion is very limited. In most Western
European countries and the CEE region only
those potentially affected by the project may
receive the status of a “party to the proce-
dure,” and consequently participate in the
decisionmaking process. In some countries,
such as the Czech Republic, Hungary, Poland
and the Netherlands, the definition of “inter-
ested party” is rather broad, and allows the
various NGOs in the region concerned to par-
ticipate in the decisionmaking process. In
Slovakia and the Czech Republic those NGOs
which have been created specifically for the
purpose of the EIA process may take part in
the permitting procedure. Public participa-
tion in permitting in the NIS countries is
extremely limited and is mostly based on the
general administrative norms applicable to
any decisionmaking process.
The notification requirement exists in
almost all of the countries in CEE region, but
mainly applies to the relevant parties in the
procedure. In the NIS countries, unless the
permitting is done within the EIA procedure,
there is no notification requirement.
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EIA SEA
Country A B C D E F G H
WESTERN EUROPE
Austria n – n x – – – –
Denmark n n n x s s n –
Germany n – n x – – – –
Greece x – n x – – – –
Ireland n – n x – – – –
the Netherlands n n n n n n n n
Norway n – n x n – s –
Portugal – – x – – – – –
Spain x – n x – – – –
Switzerland n s n x – – – –
United Kingdom n s n x s s s –
CENTRAL AND EASTERN EUROPE
Albania* – – – – – – – –
Fed. of Bosnia and Herzegovina – – s – – – – –
Bulgaria x – n x – – x –
Croatia – – n x – – – –
Czech Republic x – n x x s x –
Estonia x – x x – – – –
Hungary* x – n x x – x n
Latvia – – n – – – – –
Lithuania – – n x – – – –
FYR Macedonia – – s – – – – –
Poland x – n n – – s –
Romania n – n x – – – –
Slovakia* x x n x x – x –
Slovenia x – n x – – – –
Yugoslavia — Montenegro – s – – – – – –
Yugoslavia — Serbia – s – – – – – –
NEWLY INDEPENDENT STATES
Armenia x x x – – – – –
Belarus – s s – – – – –
Moldova – s s – – – – –
Russia – s s – – – – –
Ukraine – s s – – – – –
TABLE 4: The Environmental Impact Assessment
and Strategic Environmental Assessment  Processes
n Formal system, adequately
implemented in practice
x Formal system, partially
implemented in practice
s Inadequate formal system,
some practice reported
– No known formal system or practice
A Early and adequate notification
B Public participation in
identification of scope of EIA
C Public participation in the EIS review
D Independent evaluation of public
comments
E Early and adequate notification
F Public participation in identification of
scope of SEA
G Public participation in the SEA review
H Independent evaluation of public
comments
* Please see tables in individual regional
overviews in Doors to Democracy,
vol. 1, 2, 3 for more information.
Permitting without EIA in most of the coun-
tries provides the right to comment only to
affected citizens and NGOs involved.
The right to comment is similar throughout
Europe: everyone who is recognized as a
party to the procedure holds various rights,
including those to comment and propose
alternatives where feasible. In Ireland and
Latvia (in Latvia every person or organization
may also propose alternatives where feasi-
ble, though only in permitting with EIA) the
right to inspect proposals and to comment
belongs to everyone without “interest” hav-
ing to be proved. Also, the following coun-
tries allow all of their citizens and NGOs to
take part in commenting on permits in the
EIA review stage: Czech Republic and
Lithuania (only in practice); Slovakia (only
selected nongovernmental institutions); and
Montenegro (depending solely on the discre-
tion of the minister).
No participation in commenting on the
scoping stage is available even to affected cit-
izens in Bosnia and Herzegovina, Albania
and Serbia; or on the pre-issuance of the per-
mit stage of non-EIA permitting to the citizens
of Bosnia and Herzegovina, Albania,
Lithuania and Slovenia. 
The amount of weight given to public com-
ment varies from country to country. In most
cases there is no obligation on the part of the
state to seriously consider such comments.
There are usually certain requirements to
take account of public comments, but they
are difficult to interpret and the interpretation
in mostly left up to the permitting authority.
Greater attention is usually paid to the opin-
ion or comments of NGOs or groups as
opposed to those of private individuals (this
is especially true for Spain and most CEE and
NIS countries). However, there are some
good practices. For example, thousands of
comments and protests against the construc-
tion project of the Madrid-Valladolid high-
speed railway through Lozoya valley in Spain
led to the rejection of the project by the min-
istry of development. In Austria, affected citi-
zens’ organizations may comment on projects
and their comments have to be taken into
account. The requirement to seriously take
public comments into account also exists in
Hungary, Slovenia and the Netherlands. 
Both the Sofia Guidelines and the new con-
vention refer to reasonable timeframes as one
of the conditions for public participation.
Except for the NIS countries, where time-
frames are not regulated by legislation and
post-facto notification takes place most of the
time, the countries which do allow for the con-
sideration of comments also provide sufficient
time for filing them. The term varies from sev-
eral weeks to several months.
All the parties to a decisionmaking proce-
dure may as a rule appeal the decision and
permit to the higher authority or court.
(Germany is an exception, where access to
the courts is dependent on demonstrating a
violation of an individual right.) In some
countries, such as Poland, the right to
appeal also belongs to the NGOs with rele-
vant statutory goals. 
Conclusion: Participation in permitting
procedures should be available to a broader
circle of subjects, and explicitly to environ-
mental NGOs. For all countries, early notifi-
cation is needed as a necessary pre-condition
of efficient public participation in all stages of
permitting. The NIS countries in particular
need to recognize public participation rights
in permitting procedures as an important
guarantee, which should be provided specifi-
cally in the legislation on permitting. In all
countries, public authorities should not mere-
ly “pay attention” to public comments but also
take them seriously into account. Some crite-
ria for determining exactly what constitutes
“serious consideration” should be developed.
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Justice is elusive on the best of days in near-
ly any country. It is even difficult to reach
agreement on what justice really is. Is it the
proper administration of the laws? If so, then
access to justice depends on a properly
designed and functioning system of state
administration, including the judiciary. Or is
there something more contained in justice —
for example, the notion of the “constant and
perpetual disposition of legal matters or dis-
putes to render everyone his due?” This latter
definition may go beyond mere application of
laws to include the idea of what is “due,” what
is right — whether by reference to laws or by
reference to a natural law of rights and duties.
It means also to “do justice” — to treat fairly
and worthily. Thus, some systems allow for
judges to do justice where the law falls short of
providing it from its mere application. On the
other hand, allowing such freedom of inter-
pretation even in judges is not acceptable in
diverse societies where various interests and
values are locked in struggles for power. In
those societies, specific and highly-organized
legal systems are indispensable. Whatever the
balance between positive law and natural law,
however, justice requires there to be a clear
understanding of rights and duties.
The recognition of environmental rights
and duties in legal form is thus an aspect of
access to justice in environmental matters.
From the earlier sections of this overview we
can get an idea of the extent to which the
existing law provides fair opportunities for the
public to gain access to information and to
participate in decisionmaking in environmen-
tal matters. We have seen a steady progress in
the recognition of substantive and procedural
rights relating to information and participa-
tion. But access to justice in environmental
matters does not mean only access to justice
in access to information and public participa-
tion. It means access to justice in all environ-
mental matters. For this reason it is important
to consider not only legal standing in these
types of cases, but also whether the public has
possibilities to oversee the discharge by
authorities of their obligations to uphold the
system of environmental rights and duties. A
useful tool in ensuring environmental protec-
tion where authorities cannot or will not act is
citizen oversight through direct enforcement.
The development of substantive and pro-
cedural rights has gone hand in hand with the
development of other rights, some of them
basic, such as the right of association, the
right of assembly, and the right to petition the
government. As these rights are relevant to
access to information and public participa-
tion; a proper assessment of access to justice
in environmental matters ought to include
some mention of them. 
Most relevant of the rights, of course, is the
right to a healthy environment. This right dif-
fers somewhat from traditional individual
rights, and in some countries has taken
remarkable shapes — for example, the right
to compensation for environmental harm has
been directly linked to this right on a consti-
tutional level in parts of the NIS. The way in
which this right is being shaped in many
instances demonstrates that access to justice
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Chapter 3: Access to Justice
in Environmental Matters
STEPHEN STEC
in environmental matters depends upon the
willingness of courts to accept a role as inter-
preters of the law. 
If one accepts the maxim “there is no right
without a remedy,” then it is attendant upon
the courts to use the tools at their disposal to
see that “everyone has his due.” The adequa-
cy of remedies is an important question in this
respect. While there have been notorious dis-
appointments, courts throughout Europe
have shown a general willingness to tackle
complex environmental issues. In turn, envi-
ronmental legal issues have provided a means
for the judiciary to assert itself, which is espe-
cially significant in countries in transition.
Much of this pan-European overview has
focused on the Aarhus Convention and its
relationship to emerging trends in develop-
ment of environmental rights. While the con-
vention may serve to raise ongoing multi-level
processes to a high profile on the internation-
al level, those ongoing processes preceding,
supporting and surrounding the convention
must be remembered. Therefore, we must
look to other international processes, such as
the development of the concept of environ-
mental human rights, especially in the context
of the European Declaration on Human
Rights. Besides the Aarhus Convention, the
newly in-force Espoo Convention on EIA in a
Transboundary Context and other interna-
tional initiatives of the UN ECE emphasize the
increasing internationalization of the subject
matter of this report. But most importantly we
must look to the national administration of the
law on the country level. Over a vast region
encompassing both stability and revolution-
ary change, prosperity and poverty, rigidity
and flexibility, civic openness and authoritari-
an secrecy, in which systems of government
make use of a wide array of possible tools for
the approximation of justice, it is impossible
to talk of pan-European trends. Even within
the three sub-regions covered by the accom-
panying studies, a great deal of variation can
be found. Yet the changes are leading some-
where, and if any one trend can be identified
it is perhaps towards improved justice in the
environmental sphere generally.
The Right to a Healthy Environment
The meaning and content of a right to a
healthy environment are at the heart of the
debate concerning the achievement of envi-
ronmental justice. The situation is chaotic.
Older and more Western constitutions do not
include this right, while newer and more
Eastern constitutions do. Poland, which
revised its constitution in 1997, replaced its
right to a healthy environment with the prin-
ciple of sustainable development, which
might be seen as a reflection of its movement
towards the West. Several Western countries
chafe at the thought of a right to a healthy
environment, since they anticipate it would
open the floodgates to law suits. In the mean-
time, several significant cases have arisen in
which the right to a healthy environment has
been considered. In one such case in
Hungary, the constitutional court interpreted
the right to be a so-called “third generation”
constitutional right that requires the authori-
ties to guarantee an objectively high level of
protection. Furthermore, the court left open
the door to the possibility of suits by individ-
uals in specific cases where the authorities did
not meet their responsibilities in this respect.
If this is the emerging meaning of the right
to a healthy environment, then Western gov-
ernments may relax, since the same inevitable
path is being followed in Western Europe,
although a different basis in rights is being
used. In the Lopez Ostra case from Spain, and
more recently in the case of Guerra v. Italy, the
European Court of Human Rights in
Strasbourg has interpreted the “right to home”
found in Article 8 of the European Declaration
of Human Rights to reach a similar result.
These cases involved dereliction of duty with
respect to environmental protection obliga-
tions in which people suffered actual or poten-
tial harm. Lopez Ostra concerned inadequate
waste water treatment and the Guerra case
involved a factory producing fertilizers and
organic compounds. In these cases, authorities
were found to have a duty to take affirmative
measures to protect the environment because
a healthy environment is inextricably related
to the right of the individual to respect for his
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private and family life. Even though the two
cases in which Article 8 was used to ensure a
certain level of environmental protection came
from Western Europe, the European
Convention on Human Rights is now applica-
ble in most of the countries considered in this
study. Most recently the convention was rati-
fied by the Russian Federation.
Against this background it is interesting to
reconsider Poland’s shift from a right to a
healthy environment to a principle of sustain-
able development. Does the latter formulation
provide the same substantive guarantees as
found in the Hungarian and ECHR cases? If
not, is this against the comparative interna-
tional trend demonstrated by those cases? Has
the change made it necessary for Polish citi-
zens to appeal to Strasbourg for the same
level of protection? These are questions which
cannot be answered at present. The decision
of the International Court of Justice in the
GabËÌkovo-Nagymaros case, especially the
concurring opinion of Judge Weeramantry,
indicates that these may not be the same.
Where a right to a healthy environment is
found (for example, in 12 of 17 CEE jurisdic-
tions and in four of five NIS countries cov-
ered), the formulation of the right can be
revealing. Evidence for the sometimes unap-
preciated influence of the Chernobyl disaster
on national consciousness and its status as
one of the root causes of the moral collapse
of the Soviet Union can be found in the for-
mulations used in Belarus, Ukraine, Russian
Federation and Moldova. In these countries,
the provision containing a constitutional or
statutory right to a healthy environment also
includes rights of access to environmental
information and to compensation caused by
violation of the right. These issues were at the
heart of the aftermath of Chernobyl. While
the catastrophe itself was caused by human
error, the consequences were horribly com-
pounded by official denial and secrecy. The
inadequacy of attempts to properly address
the problems caused thereby through some
form of compensation was a major issue sur-
rounding the Soviet Union’s collapse. Thus,
these provisions generally date from the peri-
od 1991-92. Cases concerned with compen-
sation of Chernobyl victims and victims of
other man-made environmental disasters
have created some of the most interesting
precedents to arise out of the NIS.
Conclusion: The main factor in shaping
the right to a healthy environment is jurispru-
dence on both a national and trans-national
level. The right is taking the shape of an oblig-
ation on the part of authorities to guarantee
an objectively high level of environmental
protection as one of the necessary conditions
for enjoyment of life. In specific cases where
authorities do not discharge their responsibil-
ities, individuals may enforce the right.
Legal Standing
An important set of problems in access to
justice in environmental matters surrounds
the issue of who has what kind of standing in
what kinds of procedures. This question is
particularly relevant to public participation,
since participation can take many forms, from
mere notification by authorities to actual
decisionmaking by the public, with different
possibilities for action when participatory
input is disregarded. The range of possibili-
ties goes hand in hand with a range of legal
recognition — from enforcement of substan-
tive rights in the courts to unbridled discre-
tion in the hands of authorities. Along with
the development of environmental rights, the
general trend is for them to receive increasing
recognition in administrative and judicial pro-
ceedings on the basis of legal interest. Legally
recognized interest can take different forms,
however, from rather strict interpretations of
substantive rights (Germany, Slovakia) to
more open interpretations involving mere
expressions of interest (Netherlands). In
exceptional cases (Ireland, Netherlands,
Portugal, Spain, Armenia, Belarus) something
approaching open standing is possible in
administrative proceedings. Moreover, in
some countries for an interest to be legally
recognizable it must involve effects which are
differentiated from those of the general pub-
lic. However, civil cases representing undif-
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Public NGOs
Country All Affected All Affected
WESTERN EUROPE
Austria NO YES NO NO
Denmark NO YES NO YES
Germany NO YES NO YES
Greece NO YES NO YES
Ireland YES YES YES YES
the Netherlands YES YES YES YES
Norway NO YES NO YES
Portugal YES YES YES YES
Spain NO YES NO YES
Switzerland NO YES NO NO
United Kingdom YES YES YES YES
CENTRAL AND EASTERN EUROPE
Albania NO YES NO YES
Bosnia and Herzegovina NO NO NO NO
Bulgaria NO YES NO YES
Croatia NO YES NO YES
Czech Republic* NO YES YES YES
Estonia NO YES YES YES
Hungary NO YES YES YES
Latvia NO YES NO YES
Lithuania NO YES NO YES
FYR Macedonia NO YES NO YES
Poland NO YES NO YES
Romania YES YES YES YES
Slovakia NO YES NO YES
Slovenia NO YES NO YES
Yugoslavia — Montenegro NO YES NO YES
Yugoslavia — Serbia NO YES NO YES
NEWLY INDEPENDENT STATES
Armenia NO NO NO NO
Belarus NO NO NO NO
Moldova NO YES NO YES
Russia NO YES NO YES
Ukraine NO YES NO YES
* Please see tables in individual Regional Overview volumes for more information.
TABLE 5: Legal Standing in Administrative Decisionmaking Procedures
ferentiated interests are possible in parts of
former Yugoslavia according to the doctrine
of actio popularis. Remarkable developments
in civil standing have come out of Russia,
where citizens have successfully challenged
decisions concerning forests based on a gen-
eralized environmental interest.
Legal standing cannot be considered apart
from the balance between administrative and
judicial remedies in a particular country. In
many countries, a system of active judicial
review of the decisions of authorities is still in
the process of formation. What may be surpris-
ing to some is the fact that courts in the Russian
Federation are increasingly active in sorting out
the shifting hierarchy of rights and obligations.
While it may not make a difference in a
given case whether legal standing arises out
of a right or an entitlement, it is nonetheless
important as a reflection of the source of
standing and may in fact affect the availability
of certain remedies. An entitlement in this
sense means that an authority has conferred
legal standing on a particular class. As such it
resembles an enforceable privilege. In some
countries in Europe legal standing in public
participation is based on a mixed system of
entitlements and rights. The most extreme
example can be found in Switzerland, where
NGOs must be in existence for 10 years
before they are granted an unconditional right
to challenge certain projects. More common-
ly, legal systems require an NGO to meet for-
mal requirements, in its statute (charter) or
bylaws, such as the inclusion of specific envi-
ronmental protection language in its purpose
clause. In addition, many NIS and some CEE
countries perpetuate the Byzantine structure
of social organization that includes heavy cen-
tralization and monopolies by sanctioned
organizations in specialized sectors. While
open standing for NGOs may indeed be a
stepping-stone towards broader standing
rights in Western Europe (and therefore ought
to be encouraged in that context), the situa-
tion in Central and Eastern Europe is quite dif-
ferent. Such systems may unfairly favor estab-
lished groups and impose insurmountable
burdens on the unrecognized. Unfortunately,
environmental NGOs, especially those with a
Western orientation, are often unknowingly
complicit in supporting such solutions, and in
fact often agitate for a special status for envi-
ronmental NGOs on a Pan-European level.
According to another view, consistent with
the right of association, an environmental
NGO should have no less right and interest
than that of its members, as our reporters have
concluded to be the case in Austria, Portugal
and the UK (and Ukraine with respect to civil
courts). The Danish example of the case of
the Ornithological Society against the ministry
of transport might represent a happy medium.
Conclusion: While the notion of legal
standing is not changing substantially in the
West, increased recognition of environmen-
tal rights goes hand in hand with enhanced
standing. Meanwhile, what was previously
an insignificant matter in Central and
Eastern Europe has grown in importance as
rights are taken more seriously, with the
result that standing rules are more carefully
circumscribed. The general trends are
towards more open standing in certain
administrative proceedings, especially those
relating to access to information, and special
standing for NGOs in specific procedures.
Direct Citizen Enforcement
It is still rare in Europe for citizens to be
granted the right to directly enforce environ-
mental laws, even where authorities refuse or
are unable to do so. The general rule is for
authorities to bring administrative actions and
for prosecutors to enjoy the sole power to
bring criminal actions. A notable exception is
Spain, which allows citizens to bring forward
criminal actions to challenge against environ-
mental harm. In Hungary also, NGOs only
have a special right to bring forward civil court
cases seeking an injunction against environ-
mentally harmful activities. While not covered
in the country reports, Sweden and Belgium
also provide examples of countries where
direct enforcement is or will soon be possible.
In most countries, citizens generally have
opportunities only to apply to the above
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authorities or to use the civil courts when they
have a cause of action. In general, the same
rule applies to criminal actions against authori-
ties for violation of duty.
In some parts of former Yugoslavia
(Croatia, Yugoslavia), the doctrine of actio
popularis allows any member of the public
to bring an action for the protection of the
public weal, such as environmental
“objects.” This form of action can result in
orders to remove a source of danger or dis-
turbance, or to prevent damage or distur-
bance, and/or an award of damages.
Possibly the same mechanism is found in
Slovenia, where individuals may bring a
case for removal of immediate environ-
mental dangers. Similarly, in the Russian
Federation, certain successful cases in
which broad generalized standing was
found approach the same result.
Conclusion: Direct citizen enforcement of
environmental laws is not yet well-developed
in Europe, although a few countries have
either long-standing rules or are moving
forcefully in this direction. Occasionally, spe-
cial powers are granted to NGOs. In general,
however, heavy institutional barriers stand
in the way of broad acceptance of this notion
such as may be found in the US.
Remedies
Remedies may include awards of damages,
injunctions, or orders and can entail adminis-
trative, civil or criminal proceedings. As men-
tioned above, with few exceptions, criminal
remedies are not directly available to the
public. It should be noted, however, that in
most of Europe the legality principle prevails,
which requires authorities to fully investigate
and prosecute all incidences of illegality.
Access to justice in environmental matters
must include a consideration of possibilities
to receive compensation for damages to
health and the environment. As noted above,
such a provision is found in the constitutions
of several states. The main problem in com-
pensation cases is establishing causation. The
European Court of Human Rights cases have
found one way to address the problem of
causation by looking beyond the individual
harm to the behavior of authorities. A similar
approach has been taken in the Russian
Federation where lawyers have used the
notion of moral damages to seek awards.
Under this legal theory, the simple violation
of environmental and health standards is suf-
ficient to establish liability, since these stan-
dards have been set based on established risk
factors. Exceedences of standards therefore
create a reasonable apprehension of harm on
the part of persons living in the vicinity of the
facility or who are otherwise exposed to the
pollutants. It is not yet clear what remedies
might be available — for example, whether
an injunction to halt activities would be sus-
tained as a result of simple exposure. Using
Slovenia as an example, in the case of extra-
ordinary actions to halt environmentally dan-
gerous activities, simple exceedances are
specifically excluded as the basis of a claim.
Rather, demonstrable threats to health or the
environment must be present. Another inno-
vation was tried in Hungary, where an award
was granted concerning exposure to radia-
tion from the Chernobyl accident based on
workers compensation principles.
These examples underscore the role of envi-
ronmental advocates in facilitating access to jus-
tice in environmental matters in Europe.
Environmental advocates have played an espe-
cially significant role in countries in transition,
due to the very nature of transition itself, which
provides a fertile ground for new ideas and for
risk-taking. But throughout Europe environ-
mental advocacy is on the increase, including
the establishment of environmental law clinics
in universities in the Netherlands, Czech
Republic, and Ukraine. Moreover, environmen-
tal advocacy is moving out of the core countries
where it developed (Netherlands, Denmark,
Spain, United Kingdom, Czech Republic,
Slovakia, Hungary, Slovenia, Ukraine, Russian
Federation) into a broader and more wide-
spread phenomenon throughout Europe.
Because of the special nature of environ-
mental cases, in that environmental values
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are generally unique and irreplaceable, sim-
ple damages are often inadequate remedies.
Thus, it is very important that injunctive relief
be available to halt activities damaging the
environment or to compel protection mea-
sures to be taken. Injunctions are generally
available throughout Europe, with notable
exceptions (Albania, Bulgaria, Czech
Republic, Estonia, Lithuania [with respect to
legal persons]). In some cases injunctive
relief requires an extraordinary action, such
as the “presidential ordinance” in Romania.
Access to information is particularly suited to
injunctive relief. Thus, we find several exam-
ples of extraordinary injunctions being avail-
able, including the fast-track “injunction to
grant access to documents” in Portugal.
Substantial opportunities are provided for
individuals to bring action against authorities
for failing to carry out their duties. These are
found consistently throughout Europe, and
may include collateral extraordinary actions
undertaken by the procuracy at the citizen’s
request, as well as civil, administrative, and
disciplinary proceedings. Interestingly, it
appears that the doctrine of exhaustion of
administrative remedies is not as strongly
applied in the NIS. 
Of course at the root of the adequacy of
remedies is the willingness of courts to use
them. The Armenian example of the Victory
Park case cited in the NIS Regional Report —
in which citizens were unable to reverse a
mayor’s decision to allow the construction of
villas by public officials in a protected park —
shows that some countries still have far to go.
Similarly, while the decision of the High
Arbitration Court of Ukraine in the Mikolaiv
Fertilizer Terminal case was an exceptional
success (see NIS Regional Report), its cancel-
lation by the court en banc — even though
the grounds are unclear from the case
description — raises basic questions. The fail-
ure of courts to enforce the requirement to
hold a public hearing during state ecological
expertise procedures in the NIS, except in
very rare instances, is another example of
judicial impotence.
Barriers to the use of legal remedies have
encouraged the development of alternative
mechanisms for dispute resolution. The (orig-
inally Scandinavian) institution of ombuds-
man has enjoyed considerable success in
Central and Eastern Europe, with more than
half the countries in this region employing it
on some level. This and other non- or quasi-
judicial appeals mechanisms such as arbitra-
tion and mediation offer many advantages.
They are generally flexible, inexpensive and
informal in comparison with judicial actions.
By way of contrast, the tool of local referen-
dum has been more popular in the NIS, espe-
cially with respect to nuclear issues. The
ombudsman institution has not been success-
ful in the NIS, considering the fact that the
main example is the parliamentary Human
Rights Commissioner in the Russian
Federation. This position has been politically
manipulated and in fact remained vacant for
nearly three years, from 1995 to 1998, after
the previous commissioner was dismissed.
Conclusion: Because environmental
damage is often irremediable, the adequacy
of remedies is of critical importance.
Difficulty in obtaining injunctive relief (and
its unavailability at all in some countries) is
therefore one of the major stumbling blocks to
achieving access to justice in environmental
matters. Furthermore, the judiciary is still
very weak, inexperienced and disorganized
in some parts of Europe. One of the results of
the situation in these parts is reliance on
alternative mechanisms, such as referenda
and ombudsmen. On the positive side, citi-
zens are bringing cases and lawyers are
helping to develop jurisprudence that con-
stantly and gradually shapes the law.
Costs
It is a well-known maxim of law and eco-
nomics that the most efficient result can be
reached in any dispute where there are zero
transaction costs. The introduction of transac-
tion costs, on the other hand, may skew the
results of the process of dispute resolution
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and reach inefficient results. The West, espe-
cially in the last generation or two, has taken
strides towards lowering barriers to access to
the courts and administrative tribunals by
decreasing costs and increasing efficiencies
in the administration of justice. In CEE, grad-
ual improvements are being seen, but
progress is deliberate. Obviously, these kinds
of reforms have yet to appear in the NIS,
where a great number of extraneous costs
enter into all kinds of processes. In summary,
our reporters found that costs, while signifi-
cant, were not an insurmountable barrier,
except in the NIS.
Among the most important barriers in
terms of costs is the requirement of posting
bond in order to bring forward a civil case, as
found in several NIS countries. The amount
of the bond, moreover, is affected by the kind
of relief sought. Where more extraordinary
relief is required, such as the issuance of an
injunction, the required bond is higher, since
the potential loss of the defendant is greater.
This results in the situation where the more
serious the problem, the more difficult it is to
address it through civil means. In this man-
ner, resolution of the most important prob-
lems in society remains in the hands of a
bloated and inefficient bureaucracy, remov-
ing one of the important controls of a civil
society and further increasing opportunities
for corruption and arbitrariness in decision-
making. In the special circumstances involv-
ing environmental protection, the result is
often devastating. Such a system cannot
move quickly enough to stop illegal activities
and serious degradation of the environment. 
In more advanced countries, mechanisms
have been introduced to lower cost barriers.
One possibility is a “one-way” shifting of the
costs of litigation onto the losing party,
whereby those suing in the public interest
can recover costs, but in any case would not
have to pay the other party’s costs, unless the
suit is completely groundless. Poland has
introduced this mechanism in the case of
suits against public authorities. Slovakia
exempts public interest organizations from
the payment of court fees. Such special rules
do not always increase efficiency, however.
Such is the case in parts of the NIS through
the granting of special privileges to certain
groups. There, obstacles to recourse to the
courts may be lower for veterans, Chernobyl
victims, charitable organizations, and many
public authorities. While this may be laudable
in some circumstances, the rule is applied
unevenly, with the result that costs are lower
not on the basis of real need, but on the basis
of overly broad categories that sometimes
exclude those working in the public interest.
Conclusion: While costs are not necessar-
ily an insurmountable barrier to access to
justice, they are nevertheless significant.
Consequently, transaction costs tend to intro-
duce inefficiencies and may often have an
impact on the final resolution of disputes.
Mechanisms to address the problem of costs
are underdeveloped. New rules reducing bar-
riers to access to administrative and judicial
procedures are needed.
Access to justice is the one “pillar” support-
ing the whole environmental rights structure
which reminds us most spectacularly that the
Aarhus Convention does not provide all the
answers. It is not just that the convention is
relatively weak in handling access to justice.
Beyond that is the knowledge that even this
minimal level of achievement required a dif-
ficult struggle. The very incompleteness of
the pillar itself emphasizes the failure of the
drafting parties to accept on a political level
that environmental protection is intertwined
with democratization and fundamental
notions of justice. 
While it is difficult to talk of access to justice
in environmental matters on a pan-European
level, it is nonetheless somehow possible, and
this itself is a significant development. Across
Europe, law and justice are well on the way
toward de-politicization, whereas less than a
generation ago considerations of fairness and
justice were heavily tinged with politics. In
place of political content, however, other
forms of corruption may arise and this is one
of the most important things to guard against.
Meanwhile, throughout Europe, East and
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West, processes are becoming more pluralis-
tic and participatory, constituting a shift in
understanding from consensus-building (top-
down) to reconciliation of rights and interests
(bottom-up). What this means for access to
justice is increasing recognition and enforce-
ment of substantive and procedural rights. At
the same time, substantial barriers to justice
remain, but these barriers now stand out
clearly against a background of substantial
agreement over basic concepts.
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If the public’s rights to information, partici-
pation and justice are to be rights in practice
as well as on paper, they need to be guaran-
teed through legally enforceable measures. A
voluntary approach can work in many
uncontroversial cases, but it is precisely the
controversial cases which test whether those
rights can really be delivered. For that, bind-
ing legislation is necessary.
But changing laws is not enough. In many
countries, both East and West, a shift in cul-
ture is needed. Cultural attitudes are a major
factor in determining the real levels of trans-
parency and accountability. If the attitudes of
officials are negative towards the public, if
they regard public participation as a nuisance
which they must grudgingly tolerate, then
such rights as the public have will be respect-
ed in a minimal way or not at all. If on the
other hand officials genuinely see themselves
as there to serve the interests of the public,
they will go well beyond what they are legal-
ly required to do.
It is not possible to make laws which force
a change in culture, though there is a link
between the formal and informal levels.
Changes in legislation can stimulate changes
in culture, which in turn pave the way for fur-
ther legislative changes.
Participatory democracy depends upon
creating and nurturing a culture which recog-
nises that governments exist to serve the peo-
ple. In many countries, this requires nothing
less than a redefining of the relationship
between people and their governments.
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Chapter 4: Changing Attitudes in Society
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